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FORW.

Great risks are inherent to the construction industry.
How well these risks are managed will ultimately determine
the success of a project. 01ld attitudes of avoiding any
risk to the greatest extent possible by, "sticking it to the
other guy"l, are giving way to concepts of risk sharing.
Although construction risk tends to be perceived from a
negative aspect, those that are successful in the industry

also look upon it as an opportunity.

This report will examine the origins of construction
risk, how to identify and classify it, and make recommenda-
tions on how to treat it. A series of risk sharing guide-
lines will be presented which can be applied to the alloca-
tion process. The purpose of this report is to show that a
rational, systematic approach must be used to deal with risk
in construction contracting. One such structured approach
used to quantify and assess construction risk is presented
in detail. Three of the more controversial contract clauses
will be discussed in terms of théir risk among the project

participants.

1. Richard Korman and Steven W. Setzer, "Sticking it to the

Other Guy", Engineering News Review, (226:38-39), May 20,
1991.




CHAPTER I

INTRODUCTION

1 Ris) fined

Risk is a simple fact of life and impossible to avoid.
Virtually any undertaking involves some degree of risk, as
some measure of uncertainty accompanies every decision we
make. Risk can be defined as, "...the exposure to the
chance of occurrences of events adversely or favorably
affecting project objectives as a consequence of uncertain-
ty.“2 Like gambling on a game of chance, in some respects
construction contracting is a form of risk taking. The very
nature of the industry dictates that no two construction
projects are exactly alike. For this and a variety of other
reasons, great risks are inherent to doing business in the

construction industry.

1.2 The Value of Risk

A rational and systematic approach to managing risk is
essential to success in construction contracting. Although
success can be defined in a number of ways, one cannot

dispute that, for a contractor, ‘turning a profit’ must in

2. Jamal F. Al-Bahar and Keith C. Crandall, "Systematic
Risk Management Approach for Construction Projects", Journal

, (116:534),
September, 1990.




some way factor into the formula. Just as any prudent busi-
ness person must be mindful of the time value of money,
almost any element of a project can in some way be expressed
in monetary terms. Evaluating risk and its potential impact
are no different. Ignoring or mistreating risk can have
devastating financial results on any one of the parties
involved in a construction project. How construction risks
should be apportioned among, or allocated to, the interested
parties is a contentious issue in construction contracting.
Too many contract disputes which eventually end up in court

can be traced to some aspect of risk retention or transfer.

1.3 origi f Ris

Contract documents are the primary vehicle governing
the assignment of specific risks. Others include legisla-
tive action and statutory regqulations, judicial case law
precedent, and customary industry practice. As with any
contractual relationship, construction contracting formally
assigns certain risks and liabilities to one or more of the
parties in privity. Although the purpose of such a contract
is to document the mutual intent of the parties at the time
the contract is formed, many potentially devastating risks
may lie well hidden in the specific wording of the contract.
The courts are consistent in adhering to the parole evidence
rule, which bars any prior verbal agreements between the

parties from superseding the actual language of a contract.




Therefore, the old adage, "Read before you sign!", cannot be

overemphasized.

he I iv

If construction risk can have such dire consequences,
why would anyone be willing to assume it? Obviously, the
prospect of potential reward provides the motivation or
incentive to induce one to take a risk. Although there is
always a chance an adverse outcome may result from working
on any given project, a competent contractor can still
realize a respectable profit. Since most construction risks
can be quéntified in terms of monetary value, risk and
profit are inextricably interrelated. Although the owner,
architect-engineer and contractor’s participation in a
project may be based on different objectives, they need not

necessarily be mutually exclusive or competing.

1.5 Partici ts t ! £ ~ont :

A number of entities can play a role in a construction
project. Each one shares, to one degree or another, the
risk involved in bringing it to fruition. The main partici-
pants to the event typically include: the owner or grantee,
the architect-engineer, the contractor, subcontractors,
material suppliers, trade unions, the surety and the insur-
er. There are a number of contract arrangements possible

depending on the contract delivery method employed. The




provisions of each contract delineate how the risks are to
be allocated to each of the parties in privity. Nearly
every line of the contract in some way allocates some type
of risk. However, some areas are more sensitive than others
to the improper assignment of risks and liabilities to the
parties involved. The contract’s General Conditions clauses
contain much of the language which dictates the contractual

responsibilities of the respective parties.




CHAPTER 11

BID CONTINGENCY

2.1 Bid contingency Defined

It has been often said, "Nothing is free." This par-
ticularly is true when an owner indiscriminately attempts to
shed risk to other parties. Owners tend to underestimate
the magnitude of a contractor’s bid contingency. An unrea-
sonable shift of an uncontrollable risk to the contractor
inevitably bears a substantial hidden cost. This cost
manifests itself as a bid contingency. "...for risks that
are within the contractor’s control, contingency amounts
will be at a minimum. For risks that are beyond the con-
tractor’s control, contingency amounts can approach the full
cost of occurrence of the risk. The owner pays for the risk

whether it occurs or not. If the risks do not occur, the

~contractor realizes more profit".3 Since ultimately the

public pays for the cost of most major construction, it is
within the public interest that the construction process
proceed as efficiently as possible. Thoughtful risk alloca-
tion is the key to promoting and enhancing the overall

efficiency of any construction project.

3. Madenburg, R. S. and M. C. Humphrey, "Participation
Cooperation Eases Project Risk Management", Power, (130:77),
June 1986.




In a highly competitive bidding environment, a hungry
contractor may be willing to take on a risk disproportionate
to any added bid contingency. Theoretically, the owner may
benefit from this strategy should the risk event actually
occur. The stage could then be set, however, for a conten-
tious battle with a desperate contractor now more likely to
lose money on the project. Any prospect of a continued
cooperative atmosphere between the owner and contractor is
remote because the contractor will probably resort to in-
flated claims, dodging contractual requirements, and sacri-
ficing the quality of work in a concerted effort to recoup

his or her losses.

2.3 Owner'’s Risk

A complete shift of all risk from the owner to a con-
tractor is virtually impossible because some of the owner’s
risks are simply not delegable. The basic risk of the
business venture, of which the construction project is
merely a part, is created and largely retained by the owner.
Therefore, it is essential that an owner develop a risk
philosophy which contains specific risk allocation objec-
tives. The owner typically has the greatest ability to
determine how and if certain risks are to be shared among

the contracting parties. Shifting the full burden of a risk




to another party causes "...the other contracting party to
bear the full consequences of unanticipated events".? The
speculative costs of such events are likely to be reflected
in a contractor’s bid contingency. From the owner’s view-
point, "...the contingency is the price paid (now) to avoid

(the) future risk of additional costs".>

Therefore, the
owner may choose to retain certain risks he might otherwise
shift to the contractor, with the prospect that the contrac-

tor may reduce his <ontingency and offer a lower bid price.

4. Kozek, Jeffrey B. and Craig G. Hebberd, "Contracts:

Share the Risk", ﬂﬁsgzzﬂnglnggzzng_and_uanaggmgns June
1989, (136:21).

5. Kozek, p. 21.




CHAPTER III

EXCULPATORY CONTRACT LANGUAGE

Enf bilit

Exculpatory contract language is used to transfer a
risk entirely from one party to another. The misuse of such
clauses runs counter to the concept of risk sharing and
tends to be a telltale sign of misallocation of risk. Such
clauses can sometimes violate public policy by raising the
specter of unconscionability. The courts have repeatedly
denied enforcement of exculpatory contract language, which
attempted to shift much of an uncontrollable risk to a
contractor, on the grounds of unconscionability. This
effectively meant that owners paid for these risks twice,
once in the contractors’ bid contingencies and again in
court. This environment "...brought about a gradual re-
placement of the risk of unexpected cost with the certainty
of unnecessary cost . "6 However, the ‘winning’ contractor’s
bid contingency will in all likelihood not fully reflect the
respective risk, because a contractor who wins no contracts

will not stay in business for long.

6. American Society of Civil Engineers, Construction Risks

and Liability sharing, Vol. I (New York, NY: American Socie-
ty of Civil Engineers, 1979), p. 51.




3.2 C Insu e

Although in the long run exculpatory contract clauses

are not in the mutual interest of either the owner or the
contractor, some of the reasons why they still appear in
contracts is worthy of discussion. Unfortunately, overall
project efficiency and cost may not necessarily be the
overriding goal in the pursuit of a project. With respect
to some public agencies’ accounting practices, knowing the
up front costs of a project may take on considerable impor-
tance in the budgeting process. Hasty project design and or
lazy project management can also be factors. Certain work
items may be somewhat difficult to define contractually and
it may be ‘easier’ to include an unexpected cost as a bid-
der’s contingency now, rather than deal with a messy con-
tract change after award. In sense, this practice amounts
to change order insurance. Since the costs of this contin-
gency is likely to be well hidden in the overall cost of a
project, the deep pockets of éhe owner will pay for the
insurance against a project admigistrator having to do more
work at a later date. The professional ethics of an engi-
neer who engages in such practices should be brought into

question.

3.3 contractual conflicts
Sometimes conflicts occur between contract clauses and

requirements incorporated by reference. "during the design




phase of a construction project, an Engineer will typically
prepare a set of contract documents consisting of detailed
specifications and drawings. Also included is a set of
General and Special Provisions, which describe the legal-
contractual terms and conditio..s of the contract."’ Some
owners may require the engineer or contract administrator to
include specific clauses in the contract documents by sepa-
rate agreement. All too often, however, the designing
engineer is not well versed in the potential pitfalls of
contradictory contract language. "[A] contractually unso-
phisticated engineer [may be unfamiliar with] the intricate
regulatory requirements which accompany each grant."8
Conflicting contractual requirements are a leading source of
protracted contract disputes. Therefore, it is incumbent
upon the engineer to exercise great care in preparing the
contract documents to avoid such inconsistencies. "by
thoroughly reviewing and coordinating mandated clauses with
the standard General and Special Provisions, the Grantee
will ensure consistency and avoid conflicting contract
language which inevitably leads to dispute."9 Inappropriate
exculpatory language inserted into a contract may conflict

with other clauses or provisions incorporated by reference.

7. Kozek, p. 20.
8. Kozek, p. 20.

9. Kozek, p.20.

10




Under such circumstances, a shortsighted attempt to shift
certain risks to the contractor can have disastrous conse-
quences. An owner’s erroneous reliance on the disclaimer
can inadvertently forestall a timely resolution to a dispute
and result in a number of substantial unproductive addition-
al costs which he or she may ultimately be found liable for

in court.

3. - visions

Economies of scale may dictate certain inherently
shared risks be allocated entirely to one party through a
specific kind of éxculpatory provision. In regard to cer-
tain non-speculative third party risk liabilities, Hold-
Harmless clauses serve to indemnify one or more of the
contracting parties from a liability they might otherwise be
exposed to. Instead of transferring a risk to a third party
professional risk taker such as an insurance agency, such
clauses transfer the risk entirely to one of the other
parties to the-.-contract. 1Indemnification clauses can take
one of several forms. Limited Indemnification protects the
owner against liability from the negligent actions solely of
the contractor. Intermediate Indemnification protects the
owner from liability due to negligent actions where the
parties may be jointly liable. Broad Indemnification
clauses are constructed to protect the owner from liability,

even if the owner is solely at fault. Since tort liability

11




laws generally take precedence over contract law, many
courts will not enforce Broad Form Indemnification contract
provisions. It is generally public policy that matters
concerning a tortuous liability be resolved through due
process in a coﬁrt of law, and not within the confines of a

contract.10

10. Mason, George Edson, A _Quantative Risk Management Ap-=

(University Microfilms International: Ann Arbor, MI., 1978),
pp. 44-45.

12




CHAPTER 1V

RISK IDENTIFICATION AND TYPING

4.1 Introduction

Risk identification can be the most critical step in
risk management. If a risk is not identified, how can steps
be taken to treat it? Understanding the origins of risk is
essential to successfully undertaking the process of manag-
ing it. "a risk which is overlooked cannot be considered
and treated in a rational manner. The unrecognized risk is
retained by the firm whether or not this would have been the

preferred method of treatment had an analysis been made."11

4.2 Sources of Risk

Construction risks arise from a variety of sources.
Areas associated with the greatest risks include: (1)
changed or differing site conditions; (2) escalation on long
term projects; (3) construction delays; (4) contractor’s
cash flow situation; (5) liquidated damages; (6) retainage:;
(7) delivery of a quality product; (8) availability, quality
and cost of labor; (9) insurance coverage; (10) subcontrac-

tor responsiveness; and (11) outside influences.l2 The

11. Mason, p.12.

12. American Society of Civil Engineers, p. 40.

13




process of treating risk begins with the task of identifica-
tion. Risk identification is far from an exact science.
Although there are a number of empirical approaches to risk
identification, such as checklists, no exact quantitative
method exists. Therefore, an organization must rely on less
scientific measures to identify potential risks and assess
their impact. 1Intuitive knowledge and other intangible
factors are the predominating influences used to root out
risk. Industry experience, careful project preparation and
planning can help reveal latent risks. Although such de-
vices as checklists can be of some benefit, one must be
cautious of relying solely on them or using them merely out
of routine or habit. These measures can help to identify
the following kinds of risks: (1) Construction Risk; (2)
Physical Risk; (3) Contractual and Legal Risks; (4) Perform-
ance Risk; (5) Economic Risk; and (6) Political and Public
Risks.131n a sense, the checklists themselves can become

just a another checklist item if treated too mundanely.

~at - Ris}

Once the step of identifying risk has been accom-
plished, the task of classifying risks according to some
rational scheme can proceed. Construction risk can take on

a myriad of forms and be categorized in many different ways,

13. Roozbeh Kangari, "Expert Systems For Risk Analysis",
Civil Engineer, 57:79, June 1987.

14




depending on the evaluation criteria chosen. Categories of
construction risks include: (1) inherent and artificial; (2)
controllable and uncontrollabie; and (3) speculative and
nonspeculative. Each risk can be assessed and placed into
one or more of these categories. Thus, salient characteris-
tics of each risk can be used to determine the best approach

to manage it.

4.4 Contractually Shared Risks

Contractually shared risks include: "... non-perform-
ance, situation change, third party liability and the risk
of damage to the project".14 Examples of non-performance
risks include: failure of the low bidder to enter into the
construction contract, non-payment of creditors, failure to
complete the project according to the plans specifications

and failure to complete the project on time.

4.5 Inherent Risks

Inherent risks are a product of the unpredictable
nature of the construction industry. Whereas, artificial
risks come about largely from the actions and relationships
between project participants. Controllable, inherent risks
should be assigned to the party best able to exercise con-

trol over them. However, most inherent risks are not within

14. Mason, p. 26.

15




much control of any of the parties. Inherent risks are
common in the following areas: (1) engineering; (2) codes &
regulations; (3) construction; (4) project schedule; (5)
site conditions; (6) labor; (7) operations; (8) casualties;

and (9) financing.15

In the design of a construction project, the engineer
is held only to a reasonable standard of care, not an abso-
lute one. "...the Engineer is responsible for exercising
the skill and diligence that is normally rendered by a
reputable professional engineering firm under the circum-

stances."16

The engineer will make every effort to limit
his or her obligation to only correctigg any design defi-
ciencies which may be discovered and avoid assuming respon-
sibility for any consequential damage that may arise from
the error. Despite the absence of any guarantee on an
engineer’s work, the engineer still maintains a great deal
of professional liability. 1In fact, despite the ekgineer's
relatively small financial shére of a project, his liability
can be virtually unlimited. Consequently, "...this exposure

is reflected in the high premiums for professional-malprac-

tice insurance, and it is included in the rates charged for

15. Madenburg, p. 75.

16. Madenburg, p. 75.

16




engineering services."17

Since ideally such professional
services are not contracted purely on the basis of cost, the
owner will ultimately pay proportionally for the amount of
risk the architect-engineer firm is expected to. assune.
Therefore, in the interest of overall project efficiency and

the mutual protection of the project participants, some plan

of mutual indemnification should be considered.

4.5.2 Codes and Regulatjons

Historically, the obligation of adhering to applicable
codes and regulations belongs to the engineer, because such
guidance is best incorporated into the contract documents at
the time of their formation. However, permits, licenses,
etc. may be shared among the owner and contractor on a case
by case basis, depending on which party is in a better

position to oversee the process.

4.5.3 Methods of Construction

The responsibility for risks involving methods of
construction rests largely with the contractor. This is
particularly true under a firm-fixed price contract, where
.performance type specifications are likely to be encountered
and decisions on methods of construction are left to the

contractor. 1In this area, it is essential for the owner to

17. Madenburg, p. 76.

17
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carefully distinguish between those risks a contractor can

and cannot control.

4.5.4 Project Schedule

A contract should specify a realistic time for comple-
tion of the work. The engineer should confer with the owner
to establish a reasonable time for contract completion which
recognizes not only the owner’s need for the completed
product, but also a contractor’s ability to complete the
work in the most cost effective manner. Specifying an
unduly short contract time for completion caould not only
deter some contractors from bidding and limit competition,
but also force those that do bid into adding contingencies
for such liabilities as accelerated work and liquidated
damages. If a reasonable project schedule is established by
the contract, the risk of diligently pursuing the contract
work rests almost entirely with the contractor. However, it
is generally accepted that the risk of unforeseeable delays
beyond the contractor’s control should remain with the

owner.

4.5.5 Differi Site Conditi

The risk of encountering differing physical conditions
at the job site is probably the most contentious area of
risk sharing. A more comprehensive discussion of differing

site conditions is found in Chapter VIII.

18




4.5.6 Labor

The contractor exercises control tc some extent over
most labor related matters, and consequently, bears most of
this risk. "while none of the parties to the construction
process can control national economic trends, if the system
of collective bargaining in which contractors or their
associations bargain for wages and working conditions di-
rectly with labor unions is to be effective, the contractor
must under his construction contract bear a substantial
part, if not all, of the cost associated with the escalation

of labor costs."18

However, some labor problems can be
extremely disruptive to the satisfactory progress of a
construction project. Strikes and work stoppages arising
from trade jurisdiction disputes and the failure of collec-
tive bargaining negotiations usually are well beyond the
control of any individual contractor. 1In such instances,

the owner might want to consider assuming at least some of

the risk for delays to the contractor’s operations.

4.5,7 Q £ 1 Risl
Will a facility perform according to it’s intended
purpose? If not, whose responsibility is it? Such ques-~

tions are the essence of operational risk. A contract

18. American Society of Civil Engineers, p. 63.

19




reaches certain contractual milestones which discharge most,
but not all, of the direct construction risks. But a con-
tractor’s liability for what is known in the industry as
latent defects may be carried for many years after a project
is completed. Or perhaps a major design deficiency comes to
light only after a facility is placed in operation. Barring
such occurrences however, the owner inescapably retains the
risk of whether the completed facility will live up to its
operational expectation. This is particularly true whenever
state-of-the-art technology is involved. ",..for a
state-of~the-art facility, performance is the most pertinent
concern. The facility may fail to perform as specified
despite proper design or workmanship, because the process
itself is not viable or cannot be scaled up as anticipated.
This is the entrepreneurial risk that is usually assumed by

the owner of the technology."19

4.5,8 Casualties

Physical calamities can sometimes beset a construction
project. ©Uncontrollable events such as natural disasters
are deemed uncontrollable risks and are usually insurable
dué to their non-speculative nature. Although there are
many different schemes of assigning insurance responsibili-

ties among the parties, the burden of coordinating the

19. Madenburg, p. 78.

20




respective coverage rests with the owner.

5.9 Fi .

The risk of project financing is shared to a certain
extent among the parties. Certainly, the owner must have
the resources available to undertake the project, and the
contractor the financial wherewithal to complete the con-
struction. Naturally, both the owner and contractor must be
concerned with each other’s solvency. Despite the backing
of a surety, a defaulting contractor can leave the owner in
quite a financial lurch. Conversely, the contractor must
have some.reasonable assurance he or she will be promptly
paid by the owner. Specific payment terms are typically
spelled out in the General Provisions of the contract.
These usually include some form of progress payments intend-
ed to improve the contractor’s cash flow situation. Al-
though the owner has no obligation to include such provi-
sions in a contract, it is generally in his or her interest
to do so. If a contractor is denied progress payments for
satisfactory work-in-place, the cost of financing the entire
project himself will be added to the bid price for the
project. Therefore, risk sharing in project financing is to

the mutual benefit of both the owner and the contractor.

4.6 Artificial Ris)

Artificial risk is created subsequent to the inception

21




of a project and is, in a sense, ‘man made’. To a great
extent such risks are avoidable and completely unnecessary
and can be detrimental to the working relationship between
the owner and contractor. Artificial risks result from such
problems as vague contract language, poor communications
between the parties, failure to fulfill contractual obliga-

tions, and inept contract administration.

4.6.1 Vague Contract Language

The difference between the owner’s expectation of a
final product and what the contractor furnishes in compli-
ance with the contract can vary substantially. Vague con-
tract language inevitably leads to these kinds of misunder-
standings. Under contract law, the rules governing contract
interpretation dictate that ambiguous provisions be con-
strued against the drafter. Because the architect-engineer
is not in privity with the contractor but an agent acting on
the owner’s behalf, the owner retains this risk. Owners and
architect-engineers must be aware that a contractor’s rea-
sonable interpretation of a vague pirovision will stand as
long as that interpretation is consistent with industry
cuétom. The risk of offering a clear and concise contract

for bidding remains with the owner.

{.6.2 P : i cat]

Inept contract administration can quickly turn a well

22




run project sour. Poor communications are usually a symptom
of bad contract management and can lead to a misinterpreta-
tion of the other parties’ intentions. Left unchecked, an
irreversible deterioration in mutual cooperation will inevi-
tably result. Moreover, untimely or incompetently drafted
correspondence between the parties can inadvertently lead to
the accruing of unnecessary costs. This kind of situation
has a tendency to feed upon itself and heighten suspicions
over the other party’s motives. Eventually, communications
can break down entirely and escalate into a ‘paper war’
where correspondence becomes a self-serving tool in prepara-
tion of a claim or counterclaim. Sloppy project management
procedures or sheer inexperience can jeopardize any spirit

of cooperation between the parties.

1.6.3 Fail to Fulfill : tua) .

One of the greatest risks in construction contracting
is the failure of another party to fulfill their contractual
requirements. Sometimes the party is either unable or
unwilling to meet their obligations. Contracts usually
outline remedies in the event of a breach of contract or

default by any of the parties in privity.

4.7 Uncontrollable Risks

A distinction must be made between controllable and

uncontrollable risks. A controllable risk implies that one

23




party has at least some ability to mitigate or manage it.
This does not necessarily meaﬂ the party can completely
control such a risk. An uncontrollable risk is that which
the responsible party has no means of controlling. Uncon-
trollable, inherent risks should not be transferred. The
misallocation of these types of risks are frequently the
source of bitter controversy and dispute. The inappropriate
allocation of uncontrollable risks is likely to foster an
adversarial relationship among the contracting parties.
Such an atmosphere only serves to make the situation ripe
for claims and legal action. At best, litigation is a break
even proposition, even for the prevailing party. Usually
both the plaintiff and the defendant incur unrecoverable
costs during the proceedings regardless of the outcome. 1In

such a contentious environment, only the lawyers win.

8 s lati Ris]

Risks can also be considered either speculative or
nonspeculative in character. Speculative risks are those
which yield some benefit to one of the parties should the
event occur. Conversely, nonspeculative risks are those
which, in theory, benefit none of parties should the event
occur. "nonspeculative risks are those that threaten loss

and offer no potential for gain."20 One of the first steps

20. Madenburg, p. 79.
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in properly assigning and managing risks is to distinguish
between speculative and non-speculative risks which could
potentially occur during the life of the project. Only

risks which are nonspeculative are insurable.
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CHAPTER V

RISK SHARING AND TREATMENT

5.1 Assiqning Ris]

Once risks are identified, each one must be clearly
assigned to the respective parties to the contract. To do
so, each party’s role in the project must be clearly de-
fined. Only then can the individual visks be properly
allocated. It is essential that "any exposure to risk must
be commensurate with the benefits to be derived from partic-
ipation in the project, [and] the participant -who can best
control the outcome of an event or task be assigned respon-

sibility for any associated risks."?l

5.2 Principi £ Risk All £

A number of guidelines have been developed to aid owner’s in
making risk allocation decisions. The principles of risk
sharing are intended to be objective ’‘rules of thumb’ with
the interest of maximizing the efficiency of resources
placed into a construction project by all of the partici-
pants. The dangers of shortsighted risk transfer or even
inadvertent risk retention can seriously jeopardize the

success of any project.

21. Madenburg, p. 80.
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1

"some general principles for allocation of unavoidable

risks (those that cannot be eliminated prior to contract

award) are proposed":

22

1. The contractor should bear all risks over which he
can exercise reasonable control. These include all
matters relating to selection of construction methods,
equipment and prosecution of the work, except as this
control is impaired by the action of third parties.

2. Truly unpredictable risks (natural disasters, force
majeure, which are nonspectulaive in nature) are prop-
erly allocated to insurers. The owner may in sonme
cases choose to be a self-insurer.

3. Site conditions should be defined as a basis for
contracting. The contractor should bear the risk of
variations that might reasonably be anticipated, but
the owner should bear the costs of substantial differ-
ences. "Reasonably" and "substantial" are necessarily
contentious terms, but the area is too complex to admit
black~-and-white definitions. Some general clauses,
such as the federal "differing site conditions" clause,
have now been through the courts enough so that there
is fair lec¢ sl agreement on what the words mean.

4. In the area of third party effects, risks should be
allocated to those best able to deal with the third
party. This principle would assign to the owner the
risks related to government agency regulations and to
agreements with adjacent property owners. Risks asso-
ciated with labor and subcontractor agreements and
disputes should be assigned to the contractor.

5. CcConstruction safety should be the responsibility of
the contractor, although financial risk with respect to
third parties is properly allocable to insurers (either
the contractor’s or the owner’s).

6. The allocation of risks due to general economic
factors (material and labor price escalation, foreign

22.

American Society of Civil Engineers, pp. 59-60.
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forming a risk sharing strategy for his or her firm:

exchange rates, general strikes) depends on the dura-
tion and location of the work. For domestic projects
expected to take less than two years to complete, it
may be reasonable to ask bidders to price these risks.
For overseas or inaccessible locations, and for those
with long completion schedules, the owner may properly
assume part of these risks through "rise and fall of
costs” clauses and other relief provisions.

5.2.2 Additional idel]

Some additional guidelines for risk sharing include:?23

1. If a risk is imposed upon a party, an opportunity
for reward to the party should exist for properly
dealing with the risk.

2. A risk should be allocated to the party which is in
the best position to control it.

3. A risk should be allocated to the party in whose
hands the efficiency of the system is best promoted.

4. A risk should be allocated to the party which is
best able to undertake it financially.

5. Steps should be taken to assure that risks are
actually allocated as intended.

5.2.3 Owner’s Risk Strateqy
The owner also should consider the following when
24

(1) Allocate sufficient risk to participants to moti-
vate them to perform properly.

(2) Consider the degree of control over the risk to be
allocated when assigning risk responsibility.

(3) Consider the participants’ abilities to control
risks allocated to them.

23‘

24.

American Society of Civil Engineers, p. 67.

Madenburg, pp. 80-81.
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(4) Retain risks of a national or international char-
acter, such as a foreign currency devaluation or trade
sanctions.

(5) Share mutually dependent risks on a preselected,
rational basis, rather than overlapping them. This

action will prevent conflict and inadvertent assump-
tions of loss because of inability to determine fault.

5.3 Risk Treatment Measures

The final step in managing risk is implementing a
strategy which minimizes the total risk to all the partici-
pants in a construction project. Risk can be treated effec-
tively through sgVeral means, depending on its nature and
characteristics. iObviously, not all risks can be eliminat-
ed. In fact, little can be done to &iminish some. There

are a variety of tactics that can be used to mitigate the

overall risk associated with a construction project.

once the risks have been identified, measures must be
employed to manage them. Four methods of risk treatment
include: (1) Avoidance, (2) Abatement, (3) Retention, and
(4) Transfer.?% The measures for allocating risk have three
objectives: the allocation of unavoidable risks, the elimi-
nation of unnecessary risks and the restoration of risks

that have become fixed costs.26

26. American Society of Civil Engineers, p. 52.
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Avoida

Avoiding an unnecessary risk is a useful tool in limit-
ing one’s exposure to an undesirable uncertainty. This
tactic, however; is somewhat of an all-or-nothing proposi-
tion. A common example of risk avoidance involves a con-
tractor who sees too much risk in undertaking a given con-
struction project. By simply refusing to submit a bid, he
or she can avoid the risks associated with the project
altogether. Unfortunately, all the opportunity is also lost
along with the risk. Risk avoidance has its obvious limita-
tions. A contractor who avoids every contract put out for
bid will not remain in business long. Moreover, most risks
cannot just simply be avoided and must be dealt with by

other means.

5.3.2 Risk Abatement

Risk abatement is a strategy aimed at mitigating risks,
since most can seldom be eliminated entirely. Mitigation
should be performed on a cost effective basis. That is, the
abatement costs should not exceed the value of the amount
the risk diminished. An example of a risk abatement strate-
gy is the establishment of a loss prevention program within
an organization. Again many risks cannot be diminished
economically, if at all. Therefore, efforts to lessen

exposure to a risk occurrence must be carefully considered.
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The benefit to retaining some risks is that the pros-
pect for potential reward may be generous relative to the
liability. Judicious assumption of certain risks can lead
to substantial costs savings to an owner or a handsome
profit to a contractor. Risk retention is the best way to
manage speculative, controllable risks and should be consid-

ered under one or more of the following conditions:?27

(1) It is impossible to prevent or transfer the risk,
and avoidance of the risk is undesirable.

(2) The maximum possible loss, or conversely stated
maximum probable loss, is so small that the firm can
safely absorb it within one year and remain a going
concern.

(3) The chance of loss is so low that it can be
ignored or so high that to transfer it would cost
almost as much as the worst loss that could occur.

(4) The firm controls so many independent, fairly

homogeneous exposure units that it can predict closely
what its loss experience will be.

$.3.4 Risk Transfer

Although the transfer of risk is a popular method of
risk treatment, it is a practice that is too often misused.
Transferring risk does not eliminate it, but merely shifts
it from one party to another. This practice is fraught with

pitfalls. Not only are some risks not transferable, but

27. Mason, pp.28-29.
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those that are must be selected ca;efully. Risk transfer
can occur in two ways, through contractual means or insur-
ance-like practices. Hold-harmless clauses and other con-
tract provisions constitute the first, insurance and bonding

the second.

5,4 Risk M t Techni
Once assigned, the next step is to properly manage and
mitigate the risks. Some risk management techniques in-

clude:28

(1) Obtaining firm price quotations from vendors and
contractors for all major engineered systems.

(2) Perform sufficient preliminary engineering during
project development to clearly define scope and identi-~
fy inherent risks.

(3) Assign risks prudently by means of appropriate
contractual format.

(4) Dedicate specific contingency budgets and reserve
margins to each risk area.

(5) Use outside consultants to evaluate risk, identify
potential cost impacts and develop contingency plans.

(6) Investigate the reputation and financial stability
of all project participants.

(7) Conceptualize the project thoroughly so that all
objectives and restraints are understood by all partic-
ipants.

(8) Make certain that no risk, unless purposely
shared, is included in more than one participant’s
scope of responsibility.

28. Madenburg, p. 81.
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1 4

(9) Reevaluate potential risk situations as the
project progresses.

Appendix A contains a matrix which examines commonly identi-
fied construction contracting risks and the strategies

available to treat them.
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CHAPTER VI

INSURANCE, BONDING AND THIRD PARTY RISK

6.1 Insurance Defined

The basic principle of insurance involves the transfer
and pooling of risks. Insurance only shifts the potential
financial consequences of a risk, and not the responsibility
for the risk. It is important to remember that insurance in
no way prevents the occurrence of a risk, but merely redis-
tributes the losses. "an insurance company agrees, for
monetary consideration, to assume the financial impact of a
particular risk for a given period of time. The insurance
company thus becomes a profeésional risk. taker. [The dif-
ference between insurance and gambling is that a] gambler
has created a risk by playing in hope of winning, [whereas]
the insurance buyer has not by his action created the risk:;

rather, he has attempted to cover an existing risk."2?

6.2 Self-Insurance

Consciously carrying no insurance or practicing self-
insurance for a particular risk is a form of risk retention.
Self-insurance means that a firm has set aside a contingency

in the event the risk occurs. Whereas, no insurance means

29. Mason, p. 34.
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no contingency has been set aside. Insurance deductibles are

a form of risk sharing between the insurer and the insured.’
The owner or contractor transfers a risk through insurance
to the insurer, but retains the risk of losses covered by

the deductible.

6.3 Bonding

Bonding is in sense insurance against the contractor
failing to meet his or her contractual obligations. The
following types of bonds are frequently used in construction
contracting: bid, payment and performance. Maintenance,
completion, supply and subcontractor bonds may also be

encountered. Bonding differs from insurance in several

ways:30

(1) A surety bond has three parties to the contract:
the principal, the obligee, and the insured. Two
parties normally enter into an insurance contract, the
insured and the insurer.

(2) Under a surety bond, the principal obtains the
bond and pays the premium, but the obligee receives the
protection. An insured [party] usually purchases an
insurance contract to protect himself.

(3) A loss under a surety bond may be caused inten-
tionally by the principal. An insurance loss should be
accidental from the viewpoint of the insured.

(4) Ideally, there would be no losses under a surety
bond because the surety would not write the bond if
there were any chance of loss and the surety would
discover any potential losses in its investigation. An
insurer expects some losses in an insured group.

30. Mason, pp. 39-40.
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Ideally, therefore, a surety bond premium would not
have to contain any expected loss allowance. The
premium would cover only the surety’s investigation and
other expenses and provide some margin for profit and
contingencies. An insurance premium must [also] pro-
vide for expected losses. In practice, sureties do
incur some losses because their investigations are not
completely effective, but losses are a much smaller
proportion of surety tkond premiums than of insurance
premiums. Surety bond loss ratios also tend to fluctu-
ate more widely over time because of lower loss fre-
quencies and the sensitivity of much bond experience to
economic cycles and natural catastrophes.

(5) If a loss does occur, the surety can turn to the
principal for reimbursement. An insurer does not have
this right against the insured.

.4 Third Partv Liability Ris]

Third party liability risks generally arise from either

bodily injury or property damage. Exposure to liability can

result from such incidents as personal injuries or physical

damage to property:31

(1) occurring on the work premise.

(2) caused by an occurrence and rising out of opera-
tions performed for the owner by an independent con-
tractor.

(3) arising out of (the) owner’s general supervision
of work of an independent contractor.

(4) resulting from the use by others of the completed
project.

(5) resuiting from defective or insufficient plans and
specifications

(6) resulting from explosion, collapse, or underground
damage.

3l1.

Mason, pp. 21-22.
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(7) resulting from a legal liability for a fire.

(8) resulting from (a) contractor’s use of automobile
and transport vehicles.

6.5 Property Damage lnsurance
In addition, each party must be aware of the potential
risks involved with their own property. These risks include

loss and or damage:32

(1) due to fire and related hazards.
(2) the perils included under extended coverage.

(3) to project materials and equipment in transit or
storage.

(4) due to Force Majeure (Acts of God).
(5) due to theft, burglary, and fidelity hazards.
*(6) due to vandalism and malicious mischief.

(7) due to business interruption.

6.6 Adjacent Property Protection

Adjacent property protection is a risk of particular
concern in an urban environment. The evolution of risk
allocation in this area is interesting. Owners once simply
placed this responsibility on the contractor. Enough nasty
disputes arose that owners began to task the engineer with
including protection systems in their designs. The arena of
litigation then began to focus on the engineer. The owners’

blatant attempts to shift this risk to the designers failed.

32. Mason, pp.22-23.
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Thus, the practice of defensive engineering emerged. Engi-
neers began to over design projects in order to limit their
liability. The corresponding increase in design costs were
passed on to the owners in the form of higher fees for their
services. Once again, the owners ended up paying for the

reallocation of risk.33

6.7 Wrap-Up Insurance

In an effort to deter the spiral of shifting responsi-
bility, owners began to use owner furnished coordinated
insurance, also called "wrap-up" insurance. This insurance
was intended to protect the owner, engineer and contractor
from third party claims. In essence, the owner indemnified
the contractor and architect-engineer from third party
liability claims. Since such coverage provided little
incentive for the contractor to limit damages to a third
party, owners actually encouraged the engineers to over
design projects. Eventually, this game of ’‘one-up-manship’
in effect substituted the adjacent property damage risk with
the certainty of unreasonable protective construction

costs.34

33. American Society of Civil Engineers, p. 56.'

34. American Society of Civil Engineers, p. 56.
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6.8 Mechanics Lien Laws

A number of states, including Florida, have enacted
Mechanics Lien Laws. Such laws have no basis in either
common Oor equity law and are purely a product of legislative
action. Their purpose is to protect the interest of specif-
ic third parties not in privity to the construction con-
tract. Mechanics Lien Laws hold the owner responsible,
under specific circumstances, for a prime contractor’s debt
to a subcqntractor or supplier. Under these laws, it is
possible for an owner to pay twice for the same work, first
to the prime contractor under a customary progress payment
and a second time if the prime contractor fails to pay the
subcontractor for his work. In such an event, the owner
still retains the right to seek remedy from the prime con-
tractor. But regaining payment from a financially strapped
contractor can be difficult. Under such laws, the courts
will not recognize any contract provisions which attempt to
shed this responsibility. The owner, however, can take
several measures which prevent or mitigate double payment.
These include doing business with a reputable and financial-
ly stable contractor, holding payment retainage, requiring a
payment bond, and mandating some form of creditor payment

certification.
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CHAPTER VII

CONSTRUCTION RISK MANAGEMENT SYSTEM

7.1 Probabilif .

The principles of probability theory can be applied to
risk analysis to provide quantitative solutions on which to
base risk sharing decisions. This probabilistic decision
making procedure provides a structured approach to dealing
with uncertainties in a construction project. The Cardinal
Utility theory provides a measure of a decision maker’s
willingness to take on a particular risk. Together they
form the Expect Value of Utility which can be used quantita-

tively to select different risk sharing alternatives.

7.2 C ! £ Risk M t Syst

An article by Jamil F. Al-Bahar and Keith C. Crandall
presents one model which uses a detailed and comprehensive
systematic probabilistic approach toward managing construc-
tion risks. The method is called, Construction Risk Manage-
ment System (CRMS).35 The objective of the process is
provide an owner with a kind of early warning system to

potential construction problems and avoid costly claims and

35. Jamal F. Al-Bahar and Keith C. Crandall, "Systematic
Risk Management Approach for Construction Projects", Journal

of cConstruction Engineering and Management, (116:533-546),
September, 1990.
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litigation. The Construction Risk Management System (CRMS)
consists of the following processes: risk identification,
risk analysis and evaluation, response management, and

system administration.

7,3 Ris 1 U taint
Risk is the product of a risk event, the uncertainty
of the event, and potential loss or gain. Uncertainty

represents, "... the probability that an event occurs: thus

36

a certain event has no uncertainty". These risk compo-

nents are defined as follows:>3’

(1) Risk Event - What might happen to the detriment or
in favor of the project.

(2) The Uncertainty of the Event - How likely the event
is to occur.

(3) Potential Loss or Gain - It is necessary that there
be some amount of loss or gain involved in the occur-
ring of the event, i.e., a consequence of the event
happening. We will use "loss"™ as a general term to
include personal injury and physical damage, and "gain"
to include profit and benefit.

7.4 Risk Identificati

Risk identification is "... the process of systemati-
cally and continuously identifying, categorizing and assess-

ing the initial significance of risks associated with a

36. Al-Bahar (116:534).

37. Al-Bahar (116:534).
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construction project. [There are six steps to the risk

identification process]:38

(1) determining the existence of uncertainty.

(2) developing a preliminary checklist of potential
project risks. Any risks that affect productivity,
performance, quality and economy of construction should
be included. A failure to recognize the existence of
one or more potential risks may result in a disaster or
foregoing an opportunity for gain had proper action
been taken. Success is still heavily dependent upon
the experience combined with intuition of the contrac-
tor identifying the risk.

(3) identifying risk event and consequence scenarios
that represent all reasonable possibilities arising
from the occurrence of each primary source of risk
included in the preliminary checklist. Consequences
can include economic gain or loss, personal injury,
physical damage, time and cost savings or overrun. The
financial consequences [are] to be used as the crite-
rion for assessment of the risk.

(4) risk mapping depicting the probability of occur-
rence versus the potential severity of the risk. Iso-
risk curves represent equivalent risk, but differences
in uncertainty of gain or loss.

(5) classifying risk according to some logical, formal
classification systenm.

(6) employing a risk category summary sheet as an
overview of risks that may be interrelated. Condition-
al risk variables provide insight into the interaction
of one event with other listed events.
These steps are intended to expand the contractor’s aware-
ness about the risk involved and adopt strategies to miti-

gate risks according to their nature. They are by no means

intended to be all inclusive, but merely a basis for de-

38. Al-Bahar (116:535-6).
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veloping a risk management strategy.

7.5 Ris) 1vsi 3 ] .

The purpose of the risk analysis is, "... to determine
[risk] significance quantitatively through probabilistic
analysis. [This is] a process which incorporates uncertain-
ty in a quantitative manner, using probabilistic theory, to
evaluate the potential impact of risk."39

The procedure is comprised of the following steps:

(1) data collection - objective historical [data] is
best if available, subjective recollection if not.

(2) modeling uncertainty - defined as, explicit quali-
fication of likelihood of occurrence and potential
consequences based on all available information about
the risk under consideration. With the likelihood of
occurrence presented in terms of probability, and
potential consequences in financial monetary terms. An
assessment of the potential consequences and an assess-
ment of the probability distribution.

(3) evaluation of potential impact of risk - Uses the
expected value theory to evaluate the overall impact of
risks by combining the uncertainty of an event with the
potential consequences. The sum of financial risk for

all events will provide the global evaluation of risk
for the project.

2.6 Response Management

Response management constitutes the risk management
phase of the CRMS. The objective is for the contractor to,
", .. formulate suitable risk treatment strategies [to] (1)

remove as much as possible the potential impact; and (2)

39. Al-Bahar (116:539).
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increase control of risk."40 There are two approaches to
managing risk. The first is risk control, which employs
measures "... aimed at avoiding or reducing the probability
and/or potential severity of losses occurring, [and, the
second is risk finance which involves] making provisions to
finance the losses that do occur."4l

Accordingly, response management consists of two steps: (1)
development of alternative risk management strategies; and

(2) assigning alternative strategies to project risks.

Alternative risk management strategies include: risk
avoidance, loss reduction and risk prevention, risk reten-
tion, and risk transfer. Risk avoidance is based on the
premise that, by avoiding the exposure to risk, the contrac-
tor will not experience the potential losses that the risk
exposure might entail. On the other hand, the contractor
also forgoes the potential gains that may have been derived
from assuming the risk. Loss reduction and risk prevention
programs are intended to decrease the contractor’s exposure
to risk by reducing the probability of the risk and the
financial severity of risk should it occur. Risk retention
is done it two ways: planned and unplanned. Planned risk

retention is "... a conscious and deliberate assumption of

40. Al-Bahar (116:540).

41. Al-Bahar (116:540).
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recognized or identified risks by the contractor, [whereas,
unplanned retention occurs when the] contractor does not
recognize or identify the existence of a risk and unwittingly
assumes the loss that could occur."42

Risk transfer can be accomplished by either contractual or

insurance-like methods.

CRMS administration requires that a corporate risk
management policy be formulated which establishes policies,
procedures, goals and responsibilities for risk management.
"A risk management policy is a formal plan, procedure or
document that outlines the rules within which the risk
manager may operate [and] provides guidelines for consistent
actions in managing the risks."43
A system for the review and management of CRMS model func-
tions must be put in place. Records must be maintained so
that statistic data is available with which the best course
of action can be selected to treat a specific risk. The
recorded data should include risk frequency, severity,

consequences and other related information.

42. Al-Bahar (116:540).

43. Al-Bahar (116:543).
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CHAPTER VIII

RISK ALLOCATION THROUGH CONTRACT CLAUSES

8.1 RisSk T c : l ! ¢ Provisi

Certain contract clauses found iii the General Condi-
tions section of a construction contract affect the assign-
ment of certain risks among the contracting parties. Al-
though each provision contained within the General Condi-
tions allocate risk in some way, several clauses in particu-
lar deal with potentially great risks which are very often
subject to dispute and controversy. Some examples of these
clauses include: differing site conditions, subsurface data
disclaimers, changes and no damages for delay clauses. This
chapter will examine in detail the typical Differing Site
Conditions, No Damage for Delay, and Liquidated Damages
provisions and their respective implications on risk assign-

ment.

3.2 Differing Site Conditi

Rare is the contract which accurately and completely
depicts to the contractor the conditions a contract can
expect at the job site throughout the entire course of the
project. The risk of encountering unknown physical condi-
tions at the construction site can be mitigated through an

extensive geological site investigation. It is in the
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owner’s interest to invest in the up front cost of tasking
the engineer to conduct a comprehensive surface and under-
ground survey, and include as much information as possible
in the contract documents. This action taken in conjunction
with a Differing Site Conditions clause, minimizes the
contractor’s exposure to risk and should result in less of a
bid contingency. Any contract language disavowing the site
data should be avoided. The risk of encountering differing
site conditions "...is uncontrollable, and thus is best
assumed by the project owners as a part of the speculative

risks of the venture."44

Situational changes may develop in a project over time.
The site conditions a contractor encounters may deviate from
the contract documents or the owner’s requirements for the
project may change. Obviously, the risk of these occur-
rences can have a substantial financial impact on either the
owner, contractor or both. Some might argue that a differ-
ing site conditions clause unduly benefits the contractor
because it is unlikely the owner can ever "... negotiate a
[deductive] contract price change based on the contention
that the site conditions made the work less expensive than
contemplated by either party. The contractor need only state

that he did anticipate the ease with which the work is being

44. Madenburg, p. 78.
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accomplished, and [in fact] reflected this in his bid."4>

Encountering unknown physical conditions is one of the
most contentious problems of construction contracting. It
is in this area that many owner’s too often attempt to
allocate the entire risk to the contractor through exculpa-
tory contract clauses. This produced, "... the extraordi-
nary spectacle of large works being built on the faith of
investigations which have not been made (those which every
tenderer is said by the contract to be bound to carry out)
and without reliance on the site investigations that actual-
ly have been made."4% Although the inclusion of differing
site conditions clauses in a contract substantially places
the majority of this risk with the owner, contractors are
wary that the absence of specific geologic data can still
lead to disastrous misunderstandings. Therefore, it is
essential that owners go the extra mile with their engineers
to ensure a comprehensive site investigation is done and
make al]l the data available to prospective bidders. Despite
traditional misgivings to do the contrary, there truly is no
benefit to the owner by keeping vital site survey informa-
tion from a contractor. "owners still do not recognize that

skimping on [site investigations] creates an unnecessary

45. Mason, p. 20.

46. American Society of Civil Engineers, p. 52.
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risk - that bidders will spook and raise their contingencies
by many times the illusionary saving in additional site

investigation costs."47

Following this reasoning, it is illogical for an owner
to place the responsibility of a geologic site investigation
on a contractor. In a competitive bidding environment, few
contractors would be willing to incur the expense of a
thorough site investigation without a firm prospect of
winning the contract. One can assume the owner has the
resources and time to see that such an investigation is
done. Such an investigation is well within the owner’s

control and certainly in his or her interest.

An owner may retain the financial liability for unex-
pected events encountered by the contractor at the job site

through a differing site conditions clause. Although most

~ contracts hold a contractor accountable for conditions a

reasonable pre-bid site investigation would reveal, Differ-
ing Site Conditions clauses provide relief for any impact
from conditions not readily apparent. The clauses typically
recognize two types of differing site conditions, called
type I and II. Type I refers to "... subsurface or latent

physical conditions at the site differing materially from

47. American Society of Civil Engineers, pp. 52-53.
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those indicated in [the contract documents. Type II are]
unknown physical conditions at_ the site of an unusual na-
ture, differing materially from those ordinarily encountered
and generally recognized as inherent in work of the charac-

n48  such clauses go on

ter provided for in [the] agreement.
to say in effect that the owner will make an equitable
adjustment to the contract price and time for additional

work performed as a result of the changed conditions.

8.3 No Damage for Delay Clauses

No damage for delay clauses are intended to protect the
owner agains. the risk of claims for delay incurred by the
céntractor, regardless of fault by the owner. No damage for
delay clauses operate contrary to that of a suspension of
work clause, where a contractor is entitled to compensation
for damages resulting from unreasonable delays caused by the
owner. The degree of enforceability of no damage for delay
clauses vary among different jurisdictions. Before proceed-
ing with a damage for delay claim against an owner, a con-
tractor should consider the following: (1) the existence of
a no damage for delay clause in the contract; (2) governing
jurisdictional laws and case law precedent; (3) the juris-
diction’s exceptions to such clauses; and (4) other contract

clauses that may provide a remedy for recovery.49

48. Kozek, pp. 21-22.
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23 orceabilj of No Dam Delay Claus

The courts do not favor the enforcement of exculpatory
contract provisions, such as no damage for delay clauses.
Broad applications of such wording are deemed to place an
unfair burden of risk upon the non-drafting party to a
contract, i.e., the contractor. Although it has been widely
accepted that no damage for delay clauses do not violate
public policy, they are interpreted strictly by the courts
so that their application will have the narrowest possible
scope. This action is consistent with the traditional role
of the courts, which is not to rewrite a contract, but
enforce what already exists. Judges will endeavor to inter-
pret, through construction, the intent of the parties at the
time the contract was formed, and also, whether any delays

were foreseeable and or contemplated by the parties.

Rarely do No-damage-for-Delay clauses provide "blanket
protection" to the owner. Exceptions vary greatly among
different jurisdictions. The facts pertaining to each
individual case is the most important factor. If the word-
ing of the clause is too general, it is unlikely to be

enforced. Consequently, a specific clause which is intended

...Continued...

49. Michael S. Simon, Construction Contracts and Claims (New
York: McGraw-Hill Book Company, 1979) pp. 74-76.

51




to cover a mutually contemplated unusual circumstance will
probably be upheld by the courts. Some exceptions recog-
nized by the courts include contractual abandonment, misrep-

resentation, bad faith or tortuous actions by the owner .20

8.3.2 Case Law Precedent
Although there are a number of significant legal cases
pertaining to no damage for delay contract clauses, the
following two cases illustrate examples of the success and
failuré of such clauses in court. 1In the case of [Peckham
A4 (o) W , 300 N.Y.S.2d 174 (1969)
affirmed 321 N.Y.S.2d4 117 (1971)], a no damége for delay
clause was upheld by the New York State Supreme Court,
Appellate Division. The case involved a contractor who was
delayed in the construction of a highway project because the
State failed to gain the right-of-way to the site prior to
construction. The contract contained language that warned
such an occurrence was possible, since the State had not yet
gained possession of the property. The court deemed the no
damage for delay clause to be operative because the delays,
"...were within the contemplation of the parties at the time
the contract was entered into and the delay was not brought

about by the active interference of the state."91

50. Simon, pp. 74-76.

51. Simon, pp. 93-94.
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In a similar case, however, a New Jersey Court ruled

against an owner despite the existence of a no damage for

delay clause. In the case of [Franklin Contracting Co. v.
State of New Jersey, 365 A. 2d 952 (1976)], certain actions

by the state served to nullify the clause. The circum-~
stances were similar to those in the case previously men-~
tioned, with the exception that a representative of the
state verbally assured the contractor the easement would be
obtained in time to begin construction. The state tried to
deny compensation to the contractor on the basis of an
existing no damage for delay clause in the contract. The
court ruled that such a clause must be, "...clear and unam-
biguous and must‘effectuate the contemplation of the parties
involved. [The court added,] ... if at the outset the state
had informed the contractor that all right-of-ways had not
been obtained, the clause would be operative in foreclosing
the contractor from making any claim for delay. It can
hardly be claimed that this clause was intended to render
the state immune from liability or that the parties contem-
plated delay because the state did not have a valid

right-of-way."52

52. Simon, pp. 167-168.

53




. iqui e a e

Untimely project completion is always a concern to an
owner. Although construction contracts usually specify some
exact time for completion, there is no guarantee a contrac-
tor will finish on time. There are a variety of circum-
stances which can arise that prevent a contractor from doing
so. The owner has several remedies available to help miti-
gate the financial impact of a contractor’s late perform-
ance. These include retainage, liquidated damages provi-
sions and default clauses. Owners can substantially miti-
gate the risk of untimely project completion instead of
trying to transfer it to the contractor. Owners must en-
deavor to establish realistic contract time for completion
so that contractors may develop practical construction

schedules devoid of arbitrary and artificial deadlines.

Liquidated damages provisions serve to simply quantify
in monetary terms the degree of risk a contractor must bear
for late performance. As such, they are but one form of an
alternative disputes resolution method. "liquidated damages
are liquidated in the sense that they are known, predeter-
mined damages, assessed for each day a contractor is late in

completing contract work.n33 Liquidated damages clauses

T T - G e - Ul By B B U U U U B W e e ..

53. Richard C. Vaughn, Legal Aspects of Engineering (Du-
bugque, Iowa: Kendall/Hunt Publishing Company, 1962), p. 127.
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establish a specific monetary sum to be assessed at a pre-
scribed rate, in lieu of actual damages, in the event the
contractor fails to complete the contract work within the
prescribed time. Potentially costly litigation in this area
may be avoided since the determination of actual damages to

an owner are difficult to objectively assess.

public Polj  quidated L

Liquidated damages are the subject of numerous legal
debates on public policy versus the individual’s freedom to
contract. One argument says that damages may only be award-
ed through the judicial system because one party to a con-
tract could unjustly exact penaltieé from another. Con-
versely, it can also be said that prohibiting liquidated
damages clauses unduly limits the right to privacy of the
parties entering into a contract. "The pendulum of judicial
opinion shifts between two extremes, one holding that the
public interest requires frequent refusal to enforce agree-
ments, and the- other that freedom of contract is the para-
mount public policy. However, no judge advocates the en-
forcement of all agreements and the total abandonment of the

public policy test.n54

54. Arthur Linton Corbin, Corbin on Contracts (St. Paul, MN:
West Publishing, Co., 1964), p. 335.
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B Contract

In absolute terms, an unexcusable delay in completing a
conﬁract within the specified time constitutes a breach of
contract. Contract law does not provide for punitive or
exemplary damages, however morally objectionable a breach of
contract may be. This holds true even if the breach is
shown to be intentional. The courts assume that the parties
enter into a construction contract voluntarily, each pos-
sesses some competent level of professional knowledge of the
industry. Breaches of a contract are deemed to be a reason-
ably foreseeable consequence of doing business. Consequent-
ly, the parties are not viewed as being blindly innocent and
are treated as if they entered into the contract fully aware
of the potential pitfalls. However, if an injury in itself
separately constitutes a liability tort, punitive damages
resulting from the tort may be recoverable. "although
damages in excess of compensation for loss are in some
instances permitted in tort actions by way of punishment for
wrong, usually provided by statute, in contract actions the
damages recoverable are limited to compensation for pecuni-
ary loss sustained by the breach."3> Since punitive damages
are usually not allowed under contract law, one restriction

on liquidated damages is that they cannot be imposed as a

55. Laurence P. Simpson, Handbook of the Law of Contracts,
(St. Paul, Minnesota: West Publishing Co.,1965), p. 394.
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penalty. "It is the prerogative of the court, and not of

the private citizen, to assess penalties."56

8.4.3 Uniust Enricl

Despite the written terms of a contract, a party may be
entitled to relief of strict enforcement under certain
circumstances. Such is the case when enforcement would
place an unconscionable burden on the contractor and result
in unjust.enrichment of the owner. Therefore, liquidated
damages are considered unreasonable if they effectively
result in unearned windfall to the owner. "the essence of
the law’s remedy for breach of contract is that he who has
suffered from a breach should be duly compensated for the
loss incurred by non-performance. But one man‘s default

should not lead to another man’s unjust enrichment."57

3 Enf bilit ¢ Liquidated [ Provisi

Since liquidated damages are intended to serve as a
liquidation of potential actual damages and not a penalty
for untimely performance, their predetermination cannot be
arbitrary. Liquidated damages must be reasonably propor-
tionate to any actual damages that would potentially be

incurred. "... a liquidated damages provision will be valid

56. Vaughn, p. 107.

57. Lon L. Fuller and Melvin A. Eisenberg, Basic Contract
Law, (St. Paul, MN: West Publishing Co., 1990), p. 274.
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if reasonable with respect to either: (1) the harm which the
parties anticipate will result from the breach at the time of
contracting; or (2) the actual damages suffered by the non-
defaulting party at the time of the breach.">8 Hence, the
requirement that ligquidated damages must be reasonable in
order to be enforced by the courts. This, however, does not
mean that the liquidated damages must be exactly equal to
actual damages incurred as a result of late performance,
merely an approximation. It is incumbent upon the owner to
employ some rational basis for determining the rate to be
specified in the contract. The most defensible method
involves the owner estimc¢ting the foreseeable potential
direct and indirect costs likely to be incurred in the event
of late performance. Another accepted, but less deéirable
approach, is to simply establish a rate as a percentage of

the total estimated contract value.

The courts, however, ultimately must decide for each
specific set of circumstances what is reasoiizble and what is
not. If liquidated damages are found to be unreasonable,
the owner may pursue actual damages through customary means.
"If a provision is condemned as a penalty, it is unenforce-
able; but the rest of the agreement stands, and the injured

party is remitted to his conventional damage remedy for

58. Fuller and Eisenberg, p. 281.
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breach of that agreement." 59 1f a liquidated damages
clause is challenged, the owner must be able to prove that:
",... (1) at the time the contraét was executed, a good faith
estimate was made of what potential damages might be a
result of the breach which is covered by the ligquidated
damages provision; (2) it ascertained that the potential
damage was hard, incapable and very difficult of accurate
estimate; and (3) it took that unascertainable amount and

inserted it into the liquidated damages provision."60

The aggregate amount, rather than the rate, of liqui-
dated damages can itself also become an issue. A rate which
is reasonable in the short term can become unreasonable with
respect to the accumulated value over a lengthy period of
time. Regardless of the daily rate, common sense dictates
that it would be unreasonable for liquidated damages to
exceed the total value of a contract. At some point other
issues must be considered, such as the owner’s obligation to
terminate the contract for default. Eventually, a contrac-
tor’s failure to perform could be interpreted as an intent
not to complete the contract. The parties’ obligation to

mitigate damages is mutual. Certainly, the surety of a

59. Charles L. Knapp and Nathan M. Crystal, Problems in
Contract Law (Boston, MA: Little, Brown and Company, 1987),
p. 967.

60. Simon, p. 196.
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bonded contractor has an interest in the amount of outstand-
ing liquidated damages in the event the surety is called
upon to complete the work. One rule of thumb sometimes used
assumes liquidated damages are unreasonable if they exceed
one third of the total contract value. The reasoning behind
this is the owner had ample opportunity and the obligation
to suspend work and complete the contract through alternate
means. This determination, however, is generally a matter

for the courts to decide.

8.4.5 T inati e [

Substantial completion of a project is a concept cru-
cial to understanding the theory of liquidated damages.
Since construction projects often invoive a number of time
related costs to the owner such as financing, most contracts
usually specify a certain amount of time for completion.
This provision will usually include a statement to the
effect that time is of the essence. Many of these time
dependent costs will continue to accumulate past éhe estab-
lished completion time, if the contractor has not yet fin-
ished a facility to the point that it can be reasonably used
for its intended purpose. Therefore, if the contractor
furnishes a usably completed facility to the owner on or
before the prescribed contract compietion time, liquidated
damages may not be assessed. Moreover, in the event the

facility is usably completed at some point in time after the
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prescribed completion date, the accumulation of liquidated

damages ceases as of that time.

: E . e Liquid ! ]

"for every right, a remedy", according to one equity

maxim. 61

The law provides remedies for breach of contract
with both judicial and nonjudicial means. Liquidated dam-~
ages provisions are not intended to deter a breach by the
contractor, but to compensate the owner for damages should a
breach occur. For the mutual benefit of both the owner and
the contractor, it is essential that liquidated damages be
reasonable in their determination. Liquidated damage
clauses serve both the owner and the contractor. The owner
benefits by receiving some compensation for damages incurred
by the contractor’s late performance. The contractor bene-
fits by not being liable for actual damages to the owner for
late performance. Since these provisions can forestall
costly litigation arising from the contractor’s possible

untimely performance, the financial risks to both parties is

diminished.

8.5 U ¢ Standard Specificati

Boilerplate contract specifications, such as the Ameri-

can Institute of Architects (AIA) Document A201, General

61. Vaughn, p. 21.
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Conditions and of the Contract for Construction, generically

assign certain risks. These documents, which are contained
in Appendix B, are intended to be tailored to meet the needs
of each individual contracting situation. Each contract in
its final form usually passes through the owner’s legal
counsel. Unfortunately, these ’‘standard’ contracts are
systematically offered to bidders on a take-it-or-leave-it
basis without thorough review. Any adjustments to future
contracts may be made based on past administrative problems

and input from engineers and contractors.
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CHAPTER IX

CONTRACT DELIVERY METHODS

5.1 ¢l . Deliv Method

A diverse range of delivery methods and contracting
options are available to an owner in the procurement of a
facility. The purpose of this diversity is to allow greater
flexibility in assigning construction risks depending on the
nature of the project. The owner must decide two things.
What will his or her contracting relationship be with the
other participants in the project? And, what type(s) of
contract(s) should be used to achieve his or her risk allo-
cation objectives? These two criteria will determine how
the project should be purchased. The large number of deliv-
ery methods available covers the broad spectrum of risk

sharing.

9.2 Contracting Arrangements

Contract arrangements are distinguished by the type of
contractual relationship the owner has chosen to interface
with the other project participants. The contractual ar-
rangement selected will then determine what contract type
options should be contemplated. Whether it is design or
contraction, the owner is purchasing a professional service

and by doing so, transfers a portion of the overall risk
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associated with the project venture. How these risks will be
apportioned will first be determined by which parties the

owner has chosen to participate in the project.

Some arrangements for purchasing construction include:
the traditional, the speculative builder, the owner-develop-
er design-builder, the turn-key, and the contractor manage-
ment methods. A myriad of variations is possible depending
on the specific needs of a given project. Factors that
should be assessed in determining which method should be
employed are: the type of owner, the relative degree of
owner’s and contractor’s input to the design, the degree of
the architect-engineer‘’s control over the design, and degree
of the owner‘’s, contractor’s and architect-engineer’s

risk.62

The traditional contracting arrangement is in essence a
two step process for the owner. The owner first contracts
with an architect-engineer to design the project. Then, the
owner contracts with a general contractor to construct the
project. The traditional method may be used with either a
competitive bid or a negotiated lump sum price. Speculative

construction is performed when, an "... organization acts as

62. Thomas E. Papageorge, Risk Management for Building
Professionals (Kingston, MA: R. S. Means Company, Inc.,
1988), p. 143.
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a design-builder with the intent of selling [or leasing] the
final product to an owner."®3 The owner may have the in-
house resources to act as an owner-developer or design-
builder, where he or she retains the design, construction
and operational risks for a project. With the turn-key
method, the owner purchases a completed project through a
single contract with a firm that performs both design and
construction services. Under the construction management
method, the owner hires an agent to act on the owner’s
behalf in cc-*racting design and or construction services.
A summary of contracting arraﬁgements is found in Appendix

C.

9.3 Contract Types

Once a delivery method has been selected, the owner can
then choose the contract type which best meets his or her
risk sharing objectives. Contract types can be categorized
in several different ways. Contracts may be bid conmpeti-
tively or negotiated. Competitively bid contracts can be
based on either a firm fixed price lump sum or a firm fixed
price with unit quantities. Negotiated contracts can either
be firm fixed price (lump sum or unit quantity) or cost
reimbursable. A summary of the basic contract types is

contained in Appendix D. A tabular listing of the risks

63. Papageorge, p. 149.
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associated with each contract type is depicted in Appendix

E.

9.3.1 Lump Sum Contracts

Firm fixed price lump sum contracts are by far the most
prevalent type, particularly among public agencies. These
contracts can either be competitively bid or negotiated and
can be attractive to an owner for several reasons: (1) the
cost of the project is known prior to award and beginning of
construction; (2) compared to any other contract types, the
maximum risk is placed on the contractor; (3) the contract
price is likely to be minimized compared to the other pro-
curement methods by promoting contractor efficiency: and (4)
the owner has a fairly accurate idea of what the final
product will be. Such contracts usually employ performance
specifications. These provisions shift much of the risk
concerning methods of construction from the owner to the
contractor. The architect~engineer designs the final
product without much regard to how the project will be
built, since this task is left to the contractor to decide.
Some disadvantages compared to the other procurement methods
include: (1) the time from a project’s inception to comple-
tion is lengthy; (2) contract modifications can become
protracted and costly; and (3) the process does not promotie

quality of construction.
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9.3.2 Unit OQuantity Contracts

Firm fixed price unit quantity contracts offer similar
advantages to the lump sum contract, except the owner re-
tains the risk of unknown gquantities. These contracts may
either be bid competitively or negotiated. In return for
retaining the risk of variations in quantities, the owner
gains the benefit of locking in a unit price in the event
specified quantities vary substantially. Unit gquantity
contracts are particularly useful where it is difficult to
estimate actual quantities needed to complete a project. If
a lump sum without unit quantities were to be used in such
circumstances, the contractor is certain to place an unrea-

sonable contingency in his or her bid.

2.3.3 Cost Reimbursable Contracts

All reimbursable contracts are negotiated and place far
less risk upon the contractor than do the other contract
types. Such contracts are typically used when there are too
many unknown variables associated with a project to contract
the work with other contract types. The premise behind all
cost reimbursable contract is the contractor will be reim-
bursed for the costs incurred on a project. There are
several variations on these ’cost plus’ type contracts which
govern the degree of risk sharing between the owner and the
contractor. These include: (1) cost plus percentage of

costs; (2) cost plus fixed fee; (3) cost plus incentive fee;
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and (4) cost plus award fee contracts.

Cost plus percentage of costs contracts maximizes the
owner’s share of risk. Such contract schemes are prohibited
in the public sector since there is very little incentive
for the contractor to control costs. In fact under such an
arrangement, any cost overruns actually work to the contrac-
tor’s benefit. Cost plus percentage of costs contracts are
used only under urgent circumstances, such as a cataclysmic
natural disaster where work must start as soon as possible
and before any real assessment of the work scope is fully

complete.

Cost plus fixed fee contracts are similar to cost plus
percentage of cost contracts, except the contractor’s mark-
up is prenegotiated and fixed. The contractor does have
some incentive to limit costs, because his or her profit is
no longer directly proportional to the amount of work com-
pleted. In fact, as costs escalate, the contractor’s profit
as a percentage of the total contract value actually de-~

creases.

Cost plus percentage of costs and cost plus fixed fee
contracts represent the two extremes with respect to risk
sharing in cost reimbursable contracts. Cost plus incentive

fee contracts serve to more equitably share the risk of cost
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overruns between the owner and contractor. "in this type of
contract, the owner and contractor, before award, negotiate
the following item: target cost, target fee, minimum and
maximum fee, and fee adjustment formula."®4 cost plus award
fee contracts are identical to cost plus fixed fee con-
tracts, with one exception. The owner may award any portion
of a preestablished award fee in recognition of the contrac-
tor’s superior performance. The decision to any portion of
the award the fee is solely the owner’s and not subject to

dispute by the contractor.

One disadvantage associated with all cost reimbursable
contracts is that the owner does not know how much a project
will cost until the work is completed. Cost reimbursable
contracts also require meticulous accounting by the owner to
ensure payments to the contractor accurately reflect the

work actually completed.

64. American Society of Civil Engineers, p. 90.
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CHAPTER X

CONCLUSION

The concept of risk sharing is rapidly gaining accept-
ance among owners in the construction industry. Although
this report is by no means all inclusive in the examination
of construction risk allocation, it does show that construc-
tion risks can be managed through a systematic approach and

ccoperation among the contracting parties.

It is essential for an owner to fully understand and
appreciate the potential impact risk can have on a construc-
tion project. An owner must develop risk sharing objectives
through a logical risk allocation strategy. Otherwise, the
temptation is too great to indiscriminately dump as much
risk as possible onto the architect-engineer, contractor and
insurers. Owners are becoming more aware that in the long
run, such practices only serve to drive up the cost of doing

business.

Cooperative risk sharing promotes a spirit of team work
among the project participants. A thorough discussion of
the respective risks pertaining to a given project is an
integral part of implementing the ’Partnering’ concept in

construction contracting. A well planned and executed

70




construction project can indeed be a win-win-win situation

for the owner, contractor and architect-engineer.

It is in the mutual interest of the parties that the
construction process proceed as efficiently as possible.
The sum of manpower, resources and money expended to bring a
project into being should be minimized. The goal is proper
risk allocation. Lawyers contribute no productive effort
toward a final product in construction. Therefore, litiga-
tion is nothing more than a drain on limited resources in a
zero sum game. Even for the party which prevails in court,
litigation was at best a break even proposition. Substan-
tial costs can be incurred due to the inevitable delays and
legal fees in pursuing the claim in court. Moreover, the
burgeoning court dockets involving construction contract
claims only agaravates the delays and heightens adversarial
relationships between the owner, contractor and the engi-

neer.

The goal of proper risk allocation is neither to com-
pletely transfer nor completely retain all risks, but to
promote overall project efficiency with respect to the

aggregate use of resources.
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RISK TREATMENT METHODS

Excerpted from:

(1) Madenburg, R S. and M. C. Humphrey, "Participant Coop-
eration Eases Project Risk Management", Power, v130, June
1986.

(2) Mason, George Edson, A Quantitative Risk Management
! h to t) sel . F C ! : ! =
sions (Ann Arbor, MI: University Microfilms, Inc., 1973)
pp. 48-50.
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GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION

ARTICLE 1
GENERAL PROVISIONS

1.1 BASIC DEFINITIONS

1.1.1 THE CONTRACT DOCUMENTS

The Contract Documents corsist of the Agreement between
Owner and Contractor (hercinafter the Agreement), Conditions
of the Contract (General, Supplementary and other Conditions),
Drawings, Specifications, addenda issued prior 1o execution of
the Contract, other documents listed in the Agreement and
Modifications issued after execution of the Contract. A Modifi-
cation is (1) a written amendment to the Contract signed by
both parties, (2) a2 Change Order, (3) a Construction Change
Dircctive or (4) a written order for 1 minor change in the Work
issued by the Architect. Unless specifically enumerated in the
Agreement, the Contract Documents do not include other
documents such as bidding requirements (advertisement or
invitation to bid, Instructions to Bidders, sample forms, the
Contractor’s bid or portions of addenda relating to bidding
requirements).

1.1.2 THE CONTRACT -

The Contract Documents form the Contract for Construction.
The Contract represents the entire and integrated agreement
between the parties hereto and supersedes prior negotiations,
representations or agreements, either written or oral. The Con-
tract may be amended or modified only by a Modification. The
Contract Documents shall not be construed to create a contrac-
tual relationship of any kind (1) between the Architect and Con-
tractor, (2) between the Owner and i Subcontriactor or Sub-
subcontractor or (3) between any persons or entities other than
the Owner and Contractor. The Architect shall, however, be
entitled to performance and enforcement of obligations under
the Contruct intended to  facilitate  performance of  the
Architect’s duties.

1.1.3 THE WORK

The term “Work” means the construction and services

required by the Contract Documents, whether completed or
partially completed, and ircludes all other labor, materials,
equipment and services provided or to be provided by the
Contractor to fulfill the Contractor’s obligations. The Work
may constitute the whole or a part of the Project.

1.1.4 THE PROJECT

The Project is the total construction of which the Work per- 4

formed under the Contract Documents may be the whole or a
part and which may Include construction by the Owner or by
SEPArIe CONMIActorns.

1.1.5 THE DRAWINGS

The Drawings are the graphic and pictorial portions of the Con-
tract Documents, wherever located and whenever issued,
showing the design. location and dimensions of the Work,
generally including plans, clevations, sections, details, sched-
ules uand diagrams,

1.1.6 THE SPECIFICATIONS

The Specifications are that portion of the Contract Documents
consisting of the written requirernents for materials, equip-

ment, construction systems, standards and workmanship for
the Work, and performance of related services,

1.1.7 THE PROJECT MANUAL

The Project Manual is the volume usually assembled for the
Work which may include the bidding requirements, sample
forms, Conditions of the Contract and Specifications.

1.2 EXECUTION, CORRELATION AND INTENT

1.2.1 The Contract Documents shall be signed by the Owner
and Contractor as provided in the Agreement. IF either the
Owner or Contriactor or both do not sign all the Contract
Documents, the Architect shall identify such unsigned Docu-
MEnts upon request.

1.2.2 Execution of the Contract by the Contractor is i repre-
sentation that the Contractor has visited the site, become famil-
iar with local conditions under which the Work is to be per-
formed and correlated personal observations with require-
ments of the Contruct Documents.

1.2.3 The intent of the Contract Documents is to include all
items necessary for the proper execution and completion of the
Work by the Contractor. The Contract Documents are comple-
mentary, and what is required by one shall be as binding as if
required by all; performance by the Contractor shall be
required only to the extent consistent with the Contract Docu-
ments and reasonably inferable from them as being necessary
to produce the intended results.

1.2.4 Organization of the Specifications into divisions, sections
and articles, and arrangement of Drawings shall not control the
Contractor in dividing the Work among Subcontractors or in
establishing the extent of Work to be performed by any trade.

1.2.5 Unless otherwise stated in the Contract Documents,
words which have well-known technical or construction indus-
try meanings are used in the Contract Documents in accord-
ance with such recognized meanings.
1.3 OWNERSHIP AND USE OF ARCHITECT'S
DRAWINGS, SPECIFICATIONS AND OTHER
DOCUMENTS

1.3.1 The Drawings, Specifications and other  documents
prepared by the Architect are instruments of the Architect’s
service through which the Work to be executed by the Con-
tractor is described. The Contractor may retain one contract
record set. Neither the Contractor nor any Subcontractor, Sub-
subcontractor or material or equipment supplier shall own or
claim a copyright in the Drawings, Specifications and other
documents prepared by the Architect, and unless otherwise
indicated the Architect shall be deemed the author of them and
will retain all common law, statutory and other reserved rights,
in addition to the copyright. All copies of them, except the
Contractor’s record set, shall be returned or suitably accounted
for to the Architect, on request, upon completion of the Work.
The Drawings, Specifications and other documents prepared
by the Architect, and copices thereof furnished to the Contrig-
tor, are for use solely with respect to this Project. They dare not
to be used by the Contractor or any Subcontractor, Sub-
subcontractor or material or equipment supplicr on other proj-
ects or for additions to this Project outside the scope of the
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Work without the specific writien consent of the Owner and
Architect. The Contractor, Subcontractors, Sub-subcontractors
and material or equipment suppliers are granted alimited
license 1o use and reproduce applicable portions of the Draw-
ings, Specifications and other documents prepared by the
Architect appropriate to and for use in the execution of their
Work under the Contract Documents. All copies made under
this license shall bear the statutory copyright notice, if_any,

shown on the Drawings, Specifications and other documents”
prepared by the Architect. Submittal Or distribution to mevt

official regulatory requirements or for other purposes in con-

nection with this Project is not to be construed as publication

in derogation of the Architect’s copyright or other reserved

rights.

1.4  CAPITALIZATION

1.4.1 Terms capitalized in these General Conditions include
those which are (1) specifically defined, (2) the titles of num-
bered articles and identified references 1o Paragraphs, Subpari-
graphs and Clauses in the document or (3) the titles of other
documents published by the American Institute of Architects.

1.5 INTERPRETATION

1.5.1 In the interest of brevity the Contract Documents fre-
quently omit modifying words such as ““all” and ““anvy” and arti-
cles such as “the’” and “an,” but the fact that a modificr or an
article is absent from one statement and appears in another is
not intended to affect the interpretation of either statement.

ARTICLE 2

_ OWNER
2.1 DEFINITION

2.1.1 The Owner is the person or entity identified as such in
the Agreement and is referred to throughout the Contract
Documents as if singular in number. The term “Owner™ means
the Owner or the Owner’s authorized representative.

2.1.2 The Owner upon reasonable written request shall furnish
to the Contrctor in writing information which is necessary and
relevant for the Contractor to evaluate, give notice of or
enforce mechanic’s fien rights. Such information shall include a
correct statement of the record legal title to the property on
which the Project is located, usually referred to as the site, and
the Owner's interest therein at the time of execution of the
Agreement and, within five days after any change, information
ol such change in title, recorded or unrecorded.

2.2 INFORMATION AND SERVICES
REQUIRED OF THE OWNER

2.2.1 The Owner shall, at the request of the Contractor, prios—
to execution of the Agreement and promptly from time 1o time
thereafter, furnish to the Contrictor reasonable evidence that
finuncial arrangements have been made to fulfill the Owner's
obligations under the Contract. fNote: Unless such reasonable
eridence were furnished on request prior to the execution of
the Agreement, the prospective contractor worudd not be
required to execute the Agreement or to conmence the Work. |

2.2.2 The Owner shall furnish survevs describing physical
characteristics, legal limitations and utility locations:for the site
of the Project, and a legal description ol the site,

2.2.3 Except for permits and fees which are the responsibility
of the Contractor under the Contract Documents, the Owner
shall secure and pay for necessary approvals, casements, jssess-

ments and charges required for construction, use or occupancy
of permanent structures or for permanent changes in existing
tacilitics.

2.2.4 Information or services under the Owner's control shall
be fumnished by the Owner with reasonable promptness to
avoid delay in orderly progress of the Work. - :

- 2.2.5 Unless otherwise provided in the Contract.Documents,
the Contractor will be furnished, free of charge, such copies of
Drawings and Project Manuals as are reasonably necessary for
execution of the Work.

2.2.6 The foregoing are in addition to other duties and respon-
sibilities of the Owner enumerated herein and especially those
in respect to Article 6 (Construction by Owner or by Separate
Contractors), Article 9 (Payments and Completion) and Article
11 (Insurance and Bonds).

23 OWNER'S RIGHT TO STOP THE WORK

2.3.1 If the Contractor fails to correct Work which is not in
accordance with the requirements of the Contract Documents
as required by Paragraph 12.2 or persistently fails to carry out
Work in accordance with the Contract Documents, the Owner,
by written order signed personally or by an agent specifically so
cmpowered by the Owner in writing, may order the Contrac-
tor to stop the Work, or any portion thereof, until the cause for
such order has been eliminated; however, the right of the
Owner to stop the Work shall not give rise to a duty on the part
of the Owner to exercise this right for the benefit of the Con-
tractor or any other person or entity, except to the extent
required by Subparagraph 6.1.3.

24 OWNER'S RIGHT TO CARRY OUT THE WORK

2.4.1 If the Contractor defaults or neglects to carry out the
Work in accordance with the Contract Documents and fails
within a seven-day period after receipt of written notice from
the Owner to commence and continue correction of such
default or neglect with diligence and promptness, the Owner
may after such seven-day period give the Contractor a second
written notice to correct such deficiencies within a second
seven-day period. If the Contractor within such second seven-
diy period after receipt of such second notice fails to com-
mence and continue to correct any deficiencies, the Owner
may, without prejudice to other remedies the Owner may

» have, correct such deficiencies. In such case an appropriate
Change Order shall be issued deducting from payments then or
thereafter due the Contractor the cost of correcting such defi-
ciencies, including compensation for the Architect's additional
services and expenses made necessary by such default, neglect
or failure. Such action by the Owner and amounts charged to
the Contractor are both subject to prior approval of the Archi-
tect, If payments then or thereafter due the Contractor are not

“sufficient to cover such amounts, the Contractor shall pay the
difference to the Owner.

ARTICLE 3

" CONTRACTOR
3.1 DEFINITION

3.1.1 The Contractor {s the person or entity identified as such
in the Agreement and is referred to throughout the Contract
Documents as if singular in number. The term “Contractor”
means  the  Contructor or  the  Contractor’s  authorized
representitive.
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3.2 REVIEW OF CONTRACT DOCUMENTS AND
FIELD CONDITIONS BY CONTRACTOR

3.2.1 The Contractor shall carcfully study and compare the
Contract Documents with each other and with information
furnished by the Owner pursuant to Subparagraph 2.2.2 and
shall at once report to the Architect errors, inconsistencies or
omissions discovered. The Contractor shall not be liable to the
Owner or Architect for damage resulting from errors, inconsis-
tencies or omissions in the Contract Documents unless the
Contractor recognized such error, inconsistency or omission
and knowingly failed to report it to the Architect. If the Con-
tractor performs any construction activity knowing it involves
a recognized error, inconsistency or omission in the Contract
Documents without such notice to the Architect:-the Contrac-
tor shall assume appropriate responsibility for such perfor-
mance and shall hear an appropriate amount of the atributable
costs for correction.

3.2.2 The Contractor shall take fickd measurements and verify
ficld conditions and shall carcfully compare such field mea-
surements and conditions and other information known to the
Contractor with the Contriact Documents before commencing
activities. Errors, inconsistencies or omissions discovered shail
be reported to the Architect at once.

3.2.3 The Comtractor shall perform the Work in accordance
with the Contract Documents and submittals approved pur-
suant to Paragraph 3.12.

3.3 SUPERVISION AND CONSTRUCTION PROCEDURES

3.3.1 The Contractor shall supervise and direct the Work,
using the Contractor’s best skill and attention. The Contractor
shall be solely responsible for and have control over construc-
tion means, methods, techniques, sequences and procedures
and for coordinating all portions of the Work under the Con-
tract, unless Contract Documents give other specific instrue-
tions concerning these matters.

3.3.2 The Contractor shall be responsible to the Owner for acts
and omissions of the Contractor’s employees, Subcontractors
and their agents and employees, and other persons performing
portions of the Work under a contract with the Contractor.

3.3.3 The Contractor shall not be relieved of obligations to per-
form the Work in accordance with the Contract Documents
cither by activities or duties of the Architect in the Architect'’s
administration of the Contract, or by tests, inspections or
approvals required or performed by persons other than the
Contractor,

3.3.4 ‘The Contractor shall be responsible for inspection of por-
tions of Work already performed under this Contract o deter-
mine that such portions are in proper condition to receive sub-
sequent Work,

3.4 LABOR AND MATERIALS

3.4.1 Unless otherwise provided in the Contract Documents,
the Contractor shall provide and pay for labor, materials, equip-
ment, tools, construction cquipment and machinery, water,

heat, utilities, transportation, and other Eacitities-and services -

necessary for proper execution and completion of the Work,
whether temporary or pernuinent and whether or not incorpo-
rated or to be incorporated in the Work.,

3.4.2 ‘The Contractor shall enforee strict discipline and good
order among the Contractor's employees and other persons
carrying out the Contract. The Contractor shall not permit
employment of unfit persons or persons not skilled in tasks
assigned to them,

3.5 WARRANTY

3.5.1 The Contractor warrants to the Owner and Architect that
materials and equipment furnished under the Contract will be
of good quality 2nd new unless otherwise required or permit-
ted by the Contract Documents, that the Work will be free
from defects not inherent in the quality required or permitted,
and that the Work will conform with the requirements of the
Contract Documents. Work not conforming to these require-
ments, including substitutions not prope dy approved and
authorized, may be considered defective. The Contractor’s
warranty excludes remedy for damage or defect caused by
abuse, madifications not executed by the Contractor, improper
or insufficient maintenance, improper operation, or nornuil
waar and tear under normal usage. 1f required by the Architect,
the Contractor shall furnish sitisfactory evidence s to the kind
and quality of naterials and equipment,

3.6 TAXES

3.6.1 The Contractor shall pay sales, consumer, use and similar
taxes for the Work or portions thereof provided by the Con-
tractor which are legally enacted when bids are received or
negotiations concluded, whether or not yet effective or merely
scheduled 1o go into effect.

3.7 PERMITS, FEES AND NOTICES

3.7.1 Unless otherwise provided in the Contract Documents,
the Contractor shall secure and pay for the building permitand
other permits and governmental fees, licenses and inspections
necessary for proper execution and completion of the Work
which are customarily secured after execution of the Contract
and which are legally required when bids are received or nego-
tiations concluded.

3.7.2 The Contractor shall comply with and give notices
required by Laws, ordinances, rules, regubtions and lawful
orders of public authorities bearing on performance of the
Work.

3.7.3 1t is not the Contractor’s responsibility to ascertain that
the Contract Documents are in accordance with applicable
laws, statutes, ordinances, building codes, and rules and reguta-
tions. However, if the Contractor observes that portions of the
Contract Documents are at variance therewith, the Contractor
shall promptly notify the Architect and Owner in writing, and
necessary  changes shall be accomplished by appropriate
Maodification.

3.7.4 If the Contriuctor performs Work knowing it to be con-
trary to laws, statutes, ordinances, building codes, and rules and
regulatons without such notice to the Architect and Owner,
the Contractor shall assume full responsibility for such Work
and shall bear the attributable costs.

3.8 ALLOWANCES

3.8.1 The Contractor shall include in the Contract Sum all
allowances stated in the Contract Documents. Items covered
by alfowances shall be supplicd for such amounts and by such
persons or entities as the Owner may direct, but the Contractor
shall not be required to employ persons or entities against
which the Contractor makes reasonable objection,

3.8.2 tnless otherwise provided in the Contract Documents;

A materials and equipment under an allowance shall be
selected promptty by the Owner to avoid delay in the
~Work;

2 allowances shall cover the cost'to the Contractor of
materials and equipment delivered wt the site and all
required taxes, less applicable trade discounts;
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.3 Contractor’s costs for unloading and handling at the
site, labor, installation costs, overhead, profit_and
other expenses contemplated for stated allowance
amounts shall be included in the Contract Sum and
not in the allowances;

.4 whenever costs are more than or less than allowances,
the Contract Sum shall be adjusted accordingly by
Change Order. The amount of the Change Order shall
reflect (1) the difference between actual costs and the
allowances under Clause 3.8.2.2 and (2) changes in
Contractor’s costs under Chiuse 3.8.2.3.

3.9 SUPERINTENDENT

3.9.1 The Contractor shall employ a competent superinten-
dent and necessary assistants who shall be in attendance at the
Project site during performance of the Work. The superinten-
dent shall represent the Contractor, and communications given
to the superintendent shall be as binding as if given to the Con-

tractor. Important communications shall be confirmed in writ-.
ing. Other communications shall be sxmnlarlv confirmed on

written request in each case.

3.10 CONTRACTOR'S CONSTRUCTION SCHEDULES

3.10.1 The Contractor, promptly after being awarded the Con-
tract, shall prepare and submit for the Owner's and Architect’s
information a Contractor’s construction schedule for the Work.
The schedule shall not exceed time limits current under the
Contract Documents, shall be revised at appropriate intervals as
required by the conditions of the Work and Project, shall be
refated to the entire Project to the extent required by the Con-
tract Documents, and shall provide for expeditious and practi-
cable execution of the Work.

3.10.2 The Contractor shall prepare and keep current, for the
Architect’s approval, a schedule of submittals which is coordi-
nated with the Contractor’s construction schedule and allows
the Architect reasonable time to review submittals,

3.10.3 The Contractor shall conform to the most recent
schedules.

~ 3.1 DOCUMENTS AND SAMPLES AT THE SITE

3.11.1 The Contractor shall maintain at the site for the Owner
one record copy of the Drawings, Specifications, addenda,
Change Orders and other Modifications, in good order and
marked currently to record changes and selections made during
construction, and in addition approved Shop Drawings, Prod-

" uct Data, Samples and similar required submittals. These shall

be available to the Architect and shall be delivered to the Archi-
tect for submittal to the Owner upon completion of the Work.

3.12 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.12.1 Shop Drawings are drawings, dingrams, schedules and
other data specially prepared for the Work by the Contractor or
a Subcontractor, Sub-subcontractor, manufacturer, supplier or
distributor to illustrite some portion of the Work.

3.12.2 Product Data are illustrations, standard schedules, per-
formance charts, instructions, brochures, diagrams and other
information furnished by the Contractor to illustrate materials
or equipment for some portion of the Work.

3.12.3 samples  are  physical examples  which  itlustrate
materials, equipment or workmanship and establish standareds
by which the Work will be judged. - i e

3.12.4 Shop Drawings, Product Data, Samples and similar sub-
mittals are aot Contract Documents. The purpose of their sub-
mittal is 1o demonstrate for those portions of the Work for

which submittals are required the way the Contractor proposes
to conform to the information given and the design concept
expressed in the Contract Documents. Review by the Architect
is subject to the limitations of Subparagraph 4.2.7.

3.12.5 The Contractor shall review, approve and submit to the
Architect Shop Drawings, Product Data, Samples and similar
submittals required by the Contract Documents with reason-
able promptness and in such sequence as to cause no delay in
the Work or in the activities of the Owner or of separate con-
tractors. Submittals made by the Contractor which are not
required by the Contract Docummts may be returned without
action.

3.12.6 The Contractor shall perform no portion of the Work
requiring submittal and review of Shop Drawings, Product
Data, Samples or similar submittals until the respective submit-
tal has been approved by the Architect. Such Work sh.lll be in
accordance with approved submittals. )

3.12.7 By approving and submitting Shop Drawings, Product
Data, Samples and simitar submittals, the Contractor represents
that the Contractor has determined and verified materiads, field
measurements and fleld construction criteriu relited thereto, or
will do so, and has checked and coordinated the information
contained within such submittals with the rcqulrumm\ of the
Work and of the Contract Documents.

3.12.8 The Contractor shall not be relieved of responsibility
for deviations from requirements of the Contract Documents
by the Architect’s approval of Shop Drawings, Product Data,
Samples or similar submittals  unless the Contriactor has
specifically informed the Architect in writing of such deviation
at the time of submittal and the Architect has given written
approval to the specific deviation. The Contractor shall not be
relieved of responsibility for errors or omissions in Shop Dras-
ings, Product Data, Samples or similar submittals by the Archi-
tect’s approval thereof.

3.12.9 The Contractor shall direct specific attention, in writing
or on resubmitted Shop Drawings, Product Data, Samples or
similir submittals, to revisions other than those requested by
the Architect on previous submittals,

3.12.10 Informational submittals upon which the Architect is
not expected 1o take responsive action may he so identified in
the Contract Documents.

3.12.11 When professional certification of performance criteria
of materials, systems or equipment is required by the Contract
Documents, the Architect shall be entitled to rely upon the
accuracy and completeness of such calculations and certifi-
cations.

3.13 USE OF SITE

3.13.1 The Contractor shall confine operations at the site to
areas permitted by law, ordinances, permits and the Contract
Documents sind shall not unreasonably encumber the site with
materials or equipment.

3.14 CUTTING AND PATCHING

3.14.1 The Contractor shall be responsible for cutting, fitting
or patching required to complete the Work or to make its parts
fit together properly.

3.14.2 The Contractor shall not damage or endanger a portion
of the Work or fully or partially completed construction of the
Owner or separate contractors by cutting, patching or other-
wise altering such construction, or by excavation. The Contrac-
tor shall not cut or otherwise alter such construction by the
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Owner or a separate contractor except with written consent of
the Owner and of such separate contractor; such consent shall
not be unreasonably withheld. The Contractor shall not unrea-
sonitbly withhold from the Owner or a separate contractor the
Contractor’s consent to cutting or otherwise altering the Work.

3.15  CLEANING UP

3.15.1 The Contractor shall keep the premises and surround-
ing area free from accumulation of waste materials or rubbish
caused by operations under the Contract. At completion of the
Work the Contractor shall remove from and about the Project
waste materials, rubbish, the Contractor’s tools, construction
equipment, machinery and surplus materials.

3.15.2 If the Contractor fails to clean up as provided in the
Contract Documents, the Owner may do so and the cost
thereof shall be charged to the Contractor.

3.16 ACCESS TO WORK

3.16.1 The Contractor shall provide the Owner and Architect
access to the Work in preparation and progress wherever
located.

3.17 ROYALTIES AND PATENTS

3.17.1 The Contractor shall pay all royalties and license fees.
The Contractor shall defend suits or claims for infringement of
patent rights and shall hold the Owner and Architect-harmless
from loss on account thereof, but shall not be responsible for
such defense or loss when a particular design, process or prod-
uct of a particular manufacturer or manuficturers is required by
the Contract Documents. However, if the Contractor has rea-
son to believe that the required design, process or product is an

infringement of a patent, the Contractor shall be responsible for.

such loss unless such information is promptly furnished to the
Architect.

3.18 INDEMNIFiCATION

3.18.1 To the fullest extent permitted by law, the Contructor
shall indemnify and hold harmless the Owner, Architect, Archi-
tect’s consultants, and agents and emplovees of any of them
from and against ckiims, damages, losses and expenses, includ-
ing but not limited to attorneys” fees, arising out of or resulting
from performance of the Work, provided that such claim, dam-
age, loss or expense is artributable to bodily injury, sickness,
disease or death, or to injury to or destruction of tangible prop-
erty (other than the Work itself) including loss of use resulting
therefrom, but only to the extent caused in whole or in part by
negligent acts or omissions of the Contractor, a Subcontractor,
anyone directly or indirectly emploved by them or anvone for
whose acts they may be liable, regardless of whether or not
such claim, damage, loss or expense is caused in part by a party
indemnified hereunder. Such obligation shall not be construed
to negate, abridge, or reduce other rights or obligations of
indemnity which would otherwise exist as to a party or person

,described in this Paragraph 3.18.

3.18.2 In chims against any person or entity indemnificd
under this Paragraph 3.18 by an employece of the Contractor, a
Suhcontractor, anyone directly or indirectly employed by them
or anyone for whose acts they may be liable, the indemnifica-
tion obligation under this Paragraph 3.18 shall not be limited by
4 limitation on amount or type of damages, compensation or
benefits payable by or for the Contractor or a Subcontractor
under workers” or workmen's compensation acts, disability
henefit acts or other employee benefit acts.

3.18.3 The obligations of the Contractor wcler this Paragraph
3.18 shall not extend to the liability of the Architect, the Archi-

tect’s consultants, and agents and employees of any of them
arising out of (1) the preparation or approval of maps, drawings,
opinions, reports, surveys, Change Orders, designs or specifica-
tions, or (2) the giving of or the failure to give directions or
instructions by the Architect, the Architect’s consultants, and
agents and employees of any of them provided such giving or
failure to give is the primary cause of the injury or damage.

ARTICLE 4

ADMINISTRATION OF THE CONTRACT
4.1  ARCHITECT

4.1.1 The Architect is the person lawfully licensed o practice
architecture or an entity lawfully practicing architecture iden-
tified as such in the Agreement and is referred to throughout
the Contract Documents as if singular in number. The term
*Architect” means the Architect or the Architect’s authorized
representative,

4.1.2 Duties, responsibilities and limitations of authority of the
Architect as set forth in the Contract Documents shall not be
restricted, modified or extended without written consent of the
Owner, Contractor and Architect. Consent shall not be unrea-
sonably withheld.

4.1.3 In case of termination of employment of the Architect,
the Owner shall appoint an architect against whom the Con-
tructor makes no reasonable objection and whose status under
the Contract Documents shall be that of the former architect.

4.1.4 Disputes arising under Ruhp.lru.,mphs 4.1.2 and 4.1.3
shall be subject to arbitration.

4.2 ARCHITECT'S ADMINISTRATION
OF THE CONTRACT

4.2.1 The Architect will provide administration of the Contract
a described in the Contract Documents, and will be the
Owner's representative (1) during construction, (2) until final
pavment is due and (3) with the Owner's concurrence, from
time to time during the correction period described in Para-
graph 12.2. The Architect will advise and consult with the
Owner. The Architect will have authority to act on behalf of the
Owner only to the extent provided in the Contract Documents,
unless otherwise maodified by written instrument in accordance
with other provisions of the Contract.

4.2.2 The Architect will visit the site at intervals appropriate to
the stage of construction to become generally familiar with the
progress and quality of the completed Work and to determine
in general if the Work is being performed in a manner indicat-
ing that the Work, when completed, will be in accordance with
the Contract Documents. However, the Architect will not be
required to make exhaustive or continuous on-site inspections
to check quality or quantity of the Work. On the hasis of on-
site observations as an architect, the Architect will keep the
Owner informed of progress of the Work, and will endeavor to
guard the Owner agalnst defects and deficlencles in the Work.

4.2.3 The Architect will not have control over or charge of and
will not be responsible for. construction means, methods,
techniques, sequences or procedures, or for safety precautions
and programs in connection with the Work, since these are
solely the Contractor's responsibility as provided in Paragraph
3.3, The Architect will not be responsible for the Contractor's
failure to curry out the Work in accordance with the Contract
Documents. The Architect will not have control over or charge
of and will not be responsible for acts or omissions of the Con-
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tractor, Subcontractors, or their agents or employees, or of any
other persons performing portions of the Work.

4.2.4 Communications Facllitating ,Contract Administra-
tion. Except as otherwise provided in the Contract Documents
or when direct communications have been specially autho-
rized, the Owner and Contractor shall cndeavor to communi-
cate through the Architect. Communications by and with the
Architect’s consultants shall be through the Architect. Commu-
nications by and with Subcontractors and material suppliers
shall be through the Contractor. Communications by and with
separate contractors shall be through the Owner.

4.2.5 Based on the Architect’s observations and evahations of
the Contractor's Applications for Pavment, the Architect will
review and certify the amounts due the Contractor dind will
issue Certificates for Payment in such amounts.

4.2.6 The Architect will have authority to reject Work which
docs not conform to the Contract Documents. Whenever the
Architect considers it necessary or advisable for implementa-
tion of the intent of the Contract Documents, the Architect will
have authority to require additional inspection or testing of the
Work in accordance with Subparagraphs 13.5.2 and 13.5.3,
whether or not such Work is fabricated, installed or completed.
However, neither this authority of the Architect nor a decision
made in good fith cither to exercise or not to exercise such
authority shall give rise to a duty or responsibility of the Archi-
tect to the Contractor, Subcontractors, material and equipment
suppliers, their agents or employees, or other persons perform-
ing portions of the Work.

4.2.7 The Architect will review and approve or take other
appropriate action upon thie Contractor’s submittals such us
Shop Drawings, Product Data and Samples, but only for the
limited purpose of checking for conformance with information
given and the design concept expressed in the Contract Docu-
ments. The Architect’s action will be taken with such reason-
able promptness as to cause no delay in the Work or in the
activities of the Owner, Contractor or separat¢ COntractors,
while allowing sufficient time in the Architect’s professional
judgment to permit adequate review. Review of such submittals
is not conducted for the purpose of determining the accuracy
and completeness of other details such as dimensions and
quantities, or for substantiating instructions for installation or
performance of equipment or systems, alt of which remain the
responsibility of the Contractor as required by the Contract
Documents. The Architect’s review of the Contractor’s submit-
tals shall not relieve the Contractor of the obligations under
Paragraphs 3.3, 3.5 and 3.12. The Architect’s review shall not
constitute approval of safety precautions or, unless otherwise
specifically stated by the Architect, of any construction means,
methods, techniques, sequences or procedures. The Architect’s
approval of a specific item shall not indicate approval of an
assembly of which the item is a component,

4.2.8 The Architect will prepare Change Orders and Construc-
tion Change Directives, and may authorize minor changes in
the Work as provided in Paragraph 7.4.

4.2.9 The Architect will conduct inspections to determine the
date or dates of Substantial Completion and the date of final
completion, will receive and forward to the Owner for the
Owner's review and records written warranties and related
documents required by the Contract and assembled by the
Contractor, and will issue a final Certificate for Payment upon
compliance with the requirements of the Contract Documents,

4.2.10 If the Owner and Architect agree, the Architect will pro-
vide one or more project representatives to assist in carrying

out the Architect’s responsibilities at the site, The dutices,
responsibilities and limitations of authority of such project
representatives shall be as set forth in an exhibit to be incorpo-
rated in the Contract Documents.

4.2.11 The Architect will interpret and decide matters concern-
ing performance under and requirements of the Contract
Documents on written request of either the Owner or Contrac-
tor. The Architect’s response to such requests will be made
with reasonable promptniess and within any time limits agreed
upon. If no agreement is made concerning the time within
which intempretations required of the Architect shall be fur-
nished in compliance with this Paragraph 4.2, then delay shall
not be recognized on account of failure by the Architect to fur-
nish such interpretations until 15 days after written request is
made for them. e

4.2,12 Interpretations and decisions of the Architect will be
consistent with the intent of and reasonably inferable from the
Contract Documents and will be in writing or in the form of
drawings. When making such interpretations and decisions, the
Architect will endeavor to secure faithful performance by both
Owner and Contractor, will not show partiality to either and
will not be liable for results of interpretations or decisions so
rendered in good faith.

4.2.13 The Architect’s decisions on matters relating to aesthetic
effect will be final if consistent with the intent expressed in the
Contract Documents.

4.3  CLAIMS AND DISPUTES

~ 4.3.1 Definition. A Cluim is 2 demand or assertion by one of

the parties seeking, as a matter of right, adjustment or interpre-
tation of Contract terms, payment of money, extension of time
or other relief with respect to the terms of the Contract. The
term “Claiim™ also includes other disputes and matters in ques-
tion between the Owner and Contractor arising out of or relat-

‘ing to the Contract. Claims must be made by written notice.

The responsibility to substantiate Claims shall rest with the
party making the Claim.

4.3.2 Decislon of Architect. Clims, including those alleging
an error or omission by the Architect, shall be referred initially
to the Architect for action as provided in Paragraph 4.4, A deci-
sion by the Architect, as provided in Subparagraph 4.4.4, shall
be required as a condition precedent to arbitration or litigation
of a Claiim between the Contractor and Owner as to all such
matters arising prior to the date final payment is due, regardless
of (1) whether such matters relate to execution and progress of
the Work or (2) the extent to which the Work has heen com-
pleted. The decision by the Architect in response to a Claim
shall not be a condition precedent to arbitration or litigation in
the event (1) the position of Architect is vacant, (2) the Architect
has not received evidence or has failed to render a decision
within agreed time limits, (3) the Architect has failed 10 take
action required under Subparagraph 4.4.4 within 30 days after
the Claim is made, (4) 45 days have passed after the Claim has
been referred to the Architect or (5) the Chim reiates to a
mechanic’s lien.

4.3.3 Time Limits on Claims. Claims by cither party must be
made within 21 days after occurrence of the event giving rise to
such Claim or within 21 days after the claimant first recognizes
the condition giving rise to the Chittn, whichever is later, Claims
must be made by written notice. An additional Claim made
after the initial Claim has been implemented by Change Order
will not be considered unless submiitted in a timely manner.
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4.3.4 Continuing Contract Performance. Pending final reso-
lution of a Claim including arbitration, unless otherwise agreed
in writing the Contractor shall proceed diligently with perfor-
mance of the Contract and the Owner shall continue to make
payments in accordance with the Contract Documents.

4.3.5 Waiver of Claims: Final Payment. The making of final
payment shall constitute a waiver of Clims by the Owner
except those arising from:

.1 liens, Claims, security interests or encumbrances aris-
ing out of the Contract and unsettled;

.2 failure of the Work to comply with the requirements
of the Contract Documents; or

.3 terms of special warranties required by the Contract
Documents.

4.3.6 Claims for Concealed or Unknown Conditions. If con-
ditions are encountered at the site which are (1) subsurface or
otherwise concealed physical conditions which differ materi-
ally from those indicated in the Contract Documents or (2)
unknown physical conditions of an unusual nature, %hich dif-
fer materially from those ordinarily found to exist and generally
recognized as inherent in construction activities of the
character provided for in the Contract Documents, then notice
by the observing party shall be given to the other party
promptly before conditions are disturbed and in no event later
than 21 days after first observance of the conditions. The Archi-
tect will promptly investigate such conditions and, if they differ
materially and cause an increase or decrease in the Contractor's
cost of, or time required for, performance of any part of the
Work, will recommend an equitable adjustment in the Contract
Sum or Contract Time, or both. If the Architect determines that
the conditions at the site are not materially different from those
indicated in the Contract Documents and that no change in the
terms of the Contract is justified, the Architect shall so notify
the Owner and Contractor in writing, stating the reasons.
Claims by either party in opposition to such determination
must be made within 21- days after -the Architect his given
notice of the decision. If the Dwner and Contractor cannot
agree on an adjustment in the Contract Sum or Contract Time,
the adjustment shall be referred to the Architect for initial deter-
mination, subject to further proceedings pursuant to Paragraph
4.4,

4.3.7 Claims for Additional Cost. If the Contractor wishes to
muake Claim for an increase in the Contract Sum, written notice
as provided herein shall be given before proceeding to execute
the Work. Prior notice is not required for Claims relating to an
emergency endangering life or property arising under Para-
graph 10.3. If the Contractor believes additional cost is
involved for reasons including but not limited to (1) a written
interpretation from the Architect, (2) an order by the Owner to
stop the Work where the Contractor was not at fault, (3) a writ-
ten order for a minor change in the Work issued by the Archi-
tect, (4) failure of payment by the Owner, (5) termination of the
Contract by the Owner, (6) Owner’s suspension or (7) other
reasonable grounds, Claim shall be filed in accordunce with the
procedure established herein.

4.3.8 Claims for Additiona! Time

4.3.8.1 If the Contractor wishes to make Claim for an increase
in the Contract Time, written notice as provided herein shall be
given. The Contractor’s Claim shall include an estimute of cost
and of probable effect of delay on progress of the Work. In the
cuase of a continuing delay only one Claim is necessary,

4.3.8.2 If adverse weather conditions are the basis for a Claim
for additional time, such Claim shall be documented by data

substantiating that weather conditions were abnormal for the
period of time and could not have heen reasonably anticipated,
and that weather conditions had an adverse effect on the
scheduled construction,

4.3.9 Injury or Damage to Person or Property. If cither party
to the Contract suffers injury or damage to person or property
because of an act or omission of the other party, of any of the
other party’s employees or agents, or of others for whose acts
such party is legally liable, written notice of such injury or
damage, whether or not insured, shall be given to the other
party within a reasonable time not exceeding 21 days after first
observance. The notice shall provide sufficient detail to enable
the other party to investigate the matter. If a Claim for addi-
tional cost or time related to this Claim is to be asserted, it shall
be filed as provided in Subparagraphs 4.3.7 or 4.3.8.

44 RESOLUTION OF CLAIMS AND DISPUTES

4.4.1 The Architect will review Claims and take one or more of
the following preliminary actions within ten days of receipt of a
Claim: (1) request additional supporting data from the claimant,
(2) submit a schedule to the parties indicating when the Archi-
tect expects to take action, (3) reject the Claim in whole or in
part, stating reasons for rejection, (4) recommend approval of
the Claim by the other party or (5) suggest a compromise. The
Architect may also, but is not obligated to, notify the surety, if
any, of the nature and amount of the Claim.

4.4.2 1f 2 Claim has been resolved, the Architect will prepare or
obtain appropriate documentation.

4.4.3 If a Claim has not been resolved, the party making the
Claim shall, within ten days after the Architect’s preliminary
response, take one or more of the following actions: (1) submit
additional supporting data requested by the Architect, (2)
moaodify the initial Claim or (3) notify the Architect that the initial
Claim stands. ’

4.4.4 1f a Claim has not been resolved after consideration of the
foregoing and of further evidence presented by the parties or
requested by the Architect, the Architect will notify the parties
in writing that the Architect's decision will be made within
seven days, which decision shall be final and binding on the
parties but subject to arbitration. Upon expiration of such time
period, the Architect will render to the parties the Architect’s
written decision relative to the Claim, including any change in
the Contract Sum or Contract Time or both, If there is a surcty
and there appears to be a possibility of a Contractor’s default,
the Architect may, but is not obligated to, notify the surety and
request the surety’s assistance in resolving the controversy,

4.5 ARBITRATION

4.5.1 Controversies and Claims Subject to Arbitration. Any
controversy or Claim arising out of or related to the Contract,
or the breach thereof, shall be settled by arbitration in accor-
dance with the Construction Industry Arbitration Rules of the
American  Arbitration  Association, and judgment upon the
award rendered by the arbitrator or arbitrators may be entered
in any court having jurisdiction thereof, except controversies
or Cliims relating to aesthetic effect and except those waived as
provided for in Subparagraph 4.3.5. Such controversies or
Claims upon which the Architect has given notice and rendered
a decision as provided in Subparagraph 4.4.4 shall be subject to
arbitration upon written demand of either party, Arbitration
may be commenced when 45 days have passed after a Claim
has been referred to the Architect as provided in Paragraph 4.3
and no decision has been rendered.
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4.5.2 Rules and Notices for Arbitration. Claims between the
Owner and Contractor not resolved under Paragraph 4.4 shatl,
if subject to arbitration under Subparagraph 4.5.1, be decided
by arbitration in accordance with the Construction Industry
Arbitration Rules of the American Arbitration .Association cur-
rently in effect, unless the parties mutually agree otherwise.
Notice of demand for arbitration shall be filed in writing with
the other party to the Agreement between the Owner and Con-
tractor and with the American Arbitration Association, and 2
copy shall be filed with the Architect.

4.5.3 Contract Performance During Arbitration. During urbi-
tration proceedings, the Owner and Contractor shall comply
with Subparagraph 4.3.4.

4.5.4 When Arbitration May Be Demanded. Demand for arbi-
tration of any Claim may not be made until the earlier of (1) the
date on which the Architect has rendered a final written deci-
sion on the Claim, (2) the tenth day after the parties have pre-
sented evidence to the Architect or have been given reasonable
opportunity to do so, if the Architect has not rendered a final
written decision by that date, or (3) any of the five events
described in Subparagraph 4.3.2.

4.5.4.1 When a written decision of the Architect states that (1)
the decision is final but subject to arbitration and (2) a demand
for arbitration of a Claim covered by such decision must be
made within 30 days after the date on which the party making
the demand receives the final written decision, then failure to
demand arbitration within said 30 days’ period shall result in
the Architect’s decision becoming final and binding upon the
Owner and Contractor. If the Architect renders a decision after
arbitration proceedings have been initiated, such decision may
be entered as evidence, but shall not supersede arbitration pro-
ceedings unless the decision is acceptable to all parties
concerned.

4.5.4.2 A demand for arbitration shall be made within the time
limits specified in Subparagraphs 4.5.1 and 4.5.4 and Clause
4.5.4.1 as applicable, and in other cases within a reasonable
time after the Claim has arisen, and in no event shall it be made
after the date when institution of legal or equitable proceedings
based on such Claim would be barred by the applicable statute
of limitations as determined pursuant to Paragraph'13.7. © —

4.5.5 Limitation on Consolidation or Jolnder. No arbitration
arising out of or relating to the Contract Documents shall
include, by consolidation or joinder or in any other manner,
the Architect, the Architect’s employees or consultants, except
by written consent containing specific reference to the Agree:
ment and signed by the Architect, Owner, Contractor and any
other person or entity sought to be joined. No arbitration shall
include, by consolidation or joinder or in any other manner,
parties other than the Owner, Contractor, a separate contriac-
tor as described in Article 6 and other persons substantially
involved in a2 common question of fact or law whose presence
is required if complete relief is to be accorded in arbitration. No
person or entity other than the Owner, Contractor or a separate
contractor as described in Article 6 shall be included as an orig-
inal third party or additional third party to an arbitration whose
interest or responsibility is insubstantial, Consent to arbitration
involving an additional person or entity shall not constitute
consent to arbitration of a dispute not described therein or with
a person or entity not named or described therein, The fore-
going agreement to arbitrate and other agreements to arbitrate
with an additional person or entity duly consented to by parties
to the Agreement shall be specifically enforceable under appli-
cable faw in any court having jurisdiction thercof.

4.5.6 Claims and Timely Assertion of Claims. A purty who
files a notice of demand for arbitration must assert in the
demand all Claims then known to that party on which arbitra-
tion is permitted to be demanded, When a party fails to include

‘a Claim through oversight, inadvertence or excusable neglect,

or when a Claim has matured or been acquired subsequently,
the arbitrator or arbitrators may permit amendment.

4.5.7 Judgment on Final Award. The award rendered by the
arbitrator or arbitrators shall be final, and judgment may be
entered upon it in accordance with applicable law in any court
having jurisdiction thercof,

ARTICLE 5

SUBCONTRACTORS
5.1  DEFINITIONS

5.1.1 A Subcontractor is a person or entity who has a direct
contract with the Contractor to perform a portion of the Work
at the site. The term *'Subcontractor’ is referred to throughout
the Contract Documents as if singular in number and means a
Subcontractor or an authorized representative of the Subcon-
tractor. The term *“*Subcontractor” does not include a separate
contractor or subcontractors of a separate contractor.

5.1.2 A Sub-subcontractor is a person or entity who has a
direct or indirect contract with a Subcontractor to perform a
portion of the Work at the site. The term **Sub-subcontrictor”
is referred to throughout the Contract Documents as if singular
in number and means a Sub-subcontractor or an authorized
representative of the Sub-subcontractor.

5.2 AWARD OF SUBCONTRACTS AND OTHER
CONTRACTS FOR PORTIONS OF THE WORK

§.2.1 Unless otherwise stated in the Contract Documents or
the bidding requirements, the Contractor, as soon as prac-
ticable after award of the Contract, shall furnish in writing to
the Owner through the Architect the names of persons or enti-
ties (including those who are to furnish materials or equipment
fabricated to a special design) proposed for each principal por-

- tion of the Work. The Architect will promptly reply to the Con-

tractor in writing stating whether or not the Owner or the
Architect, after due investigation, has reasonable objection to
any such proposed person or entity. Failure of the Owner or
Architect to reply promptly shall constitute notice of no reason-
able objection.

5.2.2 The Contractor shall not contract with a proposed per-
son or entity to whom the Owner or Architect has made rea-
sonable and timely objection. The Contractor shall not be
required to contract with anyone to whom the Contractor has
made reasonable objection.

5.2.3 If the Owner or Architect has reasonable objection to a
person or entity proposed by the Contractor, the Contractor
shall propose another to whom the Owner or Architect has no
reasonable objection. The Contract Sum shatl be increased or
decreased by the difference in cost oceasioned by such change
and an appropriate Change Order shall be issuced. However, no
increase in the Contract Sum shall be allowed for such change
unless the Contractor has acted promptly and responsively in
submitting numes as required.

5.2.4 The Contractor shall not change a Subcontractor, person
or entity previously selected if the Owner or Architect makes
reasonable objection to such change.

AIA DOCUMENT A201 ¢ GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION ¢ FOURT
AIA® @ ©1OH7 THE AMERICAN INSTITUTE OF ARCHITECTS, 1735NEW YORK AVENUE, NW., WASHINGTON, D€ 20000

ENTH EDFTTON

A201-1987 13

WARNING: Uniicensed photocopying violates U.S. copyright laws and Is subject to legal prosecution,

™ Y W 1 T o . . T — . " " -~



5.3 SUBCONTRACTUAL RELATIONS

5.3.1 By appropriate agreement, written where legally required
for validity, the Contractor shall require each Subcontractor, to
the extent of the Work to be performed by the Subcontractor,
to be bound to the Contractor by terms of the Contract Docu-
ments, and to assume toward the Contractor all the obligations
andl responsihilitics which the Contractor, by these Docu-
ments, assumes toward the Owner and Architect. Each subcon-
tract agreement shall preserve and protect the rights of the
Owner and Architect under the Contract’ Documents with
respect to the Work to be performed by the Subcontractor so
that subcontracting thercof will not prejudice such rights, and
shall allow to the Subcontractor, unless specifically provided
otherwise in the subcontract agreement, the benefit of all
rights, remedies and redress against the Contractor that the
Contractor, by the Contract Documents, has against the
Owner. Where appropriate, the Contractor shall require cach
Subcontractor to enter into similar agreements with Sub-sub-
contractors. The Contractor shall make available to each pro-
posed Subcontractor, prior to the execution of the subcontract
agreement, copies of the Contract Documents to which the
Subcontrictor will be bound, and, upon written reguest of the
Subcontractor, identify to the Subcontractor terms and condi-
tions of the proposed subcontrict agreement which may be at
variance with the Contract Documents. Subcontractors shall
similarly make copies of applicable portions of such documents
available to their respective proposed Sub-subcontractors.

54 CONTINGENT ASSIGNMENT OF SUBCONTRACTS

5.4.1 Each subcontract agreement for a portion of the Work is
assigned by the Contractor to the Owner provided that:

.1 assignment is effective only after termination of the
Contract by the Owner for cause pursuant to Para-
graph 14.2 and only for those subcontract agreements
which the Owner accepts by notifving the Subcon-
tractor in writing; and

.2 assignment is subject to the prior rights of the surety,
if any, obligated under bond relating to the Contract.

5.4.2 If the Work has been suspended for more than 30 days,
the Subcontriactor’s compensation shall be equitably adjusted.

ARTICLE 6

CONSTRUCTION BY OWNER =
OR BY SEPARATE CONTRACTORS ’

OWNER’S RIGHT TO PERFORM CONSTRUCTION
AND TO AWARD SEPARATE CONTRACTS

6.1.1 The Owner reserves the right to perform construction or
operations related to the Project with the Owner’s own forces,
and 1o award separate contracts in connection with other por-
tions of the Project or other construction or operations on the
site under Conditions of the Contract identical or substantially
similar to these including those portions related to insurance
and waiver of subrogation. If the Contractor claims that delay
or additional cost is involved because of such action by the
Owner, the Contractor shall make such Chaim as provided elsc-
where in the Contract Documents.

6.1

6.1.2 When separate contructs are awarded for different por-
tions of the Project or other construction or operations on the
site, the term “Contractor” in the Contract Documents in each
case shall mean the Contractor who exeeutes each separate
Owner-Contractor Agreement,

6.1.3 The Owner shall provide for coordination of the activi-
ties of the Owner's own forces and of each separate contractor
with the Work of the Contractor, who shall cooperate with
them. The Contractor shall participate with other separate con-
tractors and the Owner in reviewing their construction sched-
ules when directed to do so. The Contractor shall make any
revisions to the construction schedule and Contract Sum
deemed necessary after a joint review and mutual agreement,
The construction schedules shall then constitute the schedules
to he used by the Contrictor, separate contractors and the
Owner until subsequently revised.

6.1.4 Unless otherwise provided in the Contract Documents,
when the Owner performs construction or operations related
1o the Project with the Owner's own forees, the Owner shall be
deemed to be subject to the same obligations and to have the
same rights which apply to the Contractor under the Condi-
tions of the Contract, including, without excluding others,
those stated in Article 3, this Article 6 and Articles 10, 11
and 12.

6.2

6.2.1 The Contractor shall afford the Owner and separate con-
tractors reasonable opportunity for introduction and storage of
their materials and equipment and performance of their activi-
ties and shall connect and coordinate the Contractor’s con-
struction and operations with theirs as required by the Contract
Documents.

MUTUAL RESPONSIBILITY

6.2.2 If part of the Contractor’s Work depends for proper
exccution or results upon construction or operations by the
Owner or i sepanate contrictor, the Contractor shall, prior to
proceeding with that portion of the Work, promptly report to
the Architect apparent discrepancies or defects in such other
construction that would render it unsuitable for such proper
execution and results. Failure of the Contractor so to report
“shall constitute an acknowledgment that the Owner's or sepi-
rate contractors’ completed or partially completed construction
is fit and proper to receive the Contractor’s Work, except as to
defects not then reasonably discoverable.

6.2.3 Costs caused by delays or by improperly timed activities
or defective construction shall be borne by the party responsi-
. ble therefor,

6.2.4 The Contractor shall promptly remedy damage wrong-
fully caused by the Contractor to completed or partially com-
pleted construction or to property of the Owner or separate
contractors as provided in Subparagraph 10.2.5.

6.2.5 Chiims and other disputes and matters in question
between the Contractor and a separate contractor shall be sub-
ject to the provisions of Paragraph 4.3 provided the separate
contractor has reciprocal obligations. '

6.2.6 The Owner and cach separate contractor shall have the
same responsibilities for cutting and patching as are described
for the Contractor in Paragruph 3,14,

6.3 OWNER'S RIGHT TO CLEAN UP

6.3.1 If a dispute arises among the Contractor, separate con-
tractors and the Owner as to the responsibility under their
respective contracts for maintaining the premises and surround-
ing area free from waste materials and rubbish as described in
Paragraph 3.15, the Owner may clean up and allocate the cost
among those responsible s the Architect determines to be just.
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ARTICLE 7
CHANGES IN THE WORK

7.1 CHANGES

7.1.1 Changes in the Work may be accomplished after execu-
tion of the Contract, and without invalidating the Contract, by
Change Order, Construction Change Directive or order for a
minor change in the Work, subject to the limitations statéd-in
this Article 7 and elsewhere inthe Contract Documents.,

7.1.2 A Change Order shall be based upon agreement among
the Owner, Contractor and Architect; a Construction Change
Ditective requires agreement by the Owner and Architect and
may or may not be agreed to by the Contriactor; an order for a
minor change in the Work may be issuced by the Architect
alone.

7.1.3 Changes in the Work shall be performed under appli-
* cable provisions of the Contract Documents, and the Contrac-
tor shall proceed promptly, unless otherwise provided in the
Change Order Construction Change Directive or order for a
minor change in the Work.

7.1.4 If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally con-
templated are so changed in a proposed Change Order or Con-
struction Change Directive that application of such unit prices
to quantities of Work proposed will cause substantial inequity
to the Owner or Contractor, the applicable unit prices shall be
cquitably adjusted.

7.2 CHANGE ORDERS

7.2.1 A Change Order is @ written instrument prepared by the
Architect and signed by the Owner, Contractor and Architect,
stating their agreement upon all of the following:
.1 a change in the Work;
.2 the amount of the adjustment in the Contract Sum, if
any; and

.3 the extent of the adjustment in the Contract Time, if
any.

7.2.2 Mcthods used in determining adjustments to the Contract
Sum may include those listed in Subparagraph 7.3.3.

7.3 CONSTRUCTION CHANGE DIRECTIVES

7.3.1 A Construction Change Directive is a written order pre-
pared by the Architect and signed by the Owner and Architect,
directing a change in the Work and stating a proposed basis for
adjustment, if any, in the Contract Sum or Contract Time, or
both. The Owner may by Construction Change Directive,
w illmut inv.:lid.uin;, lhc Contract, nrdcr ch;m;,cs' in thc \’(’nrk
tions, ddunons or mhu revisions, the Contract Sum .md ('m-
tract Time being adjusted accordingly.

7.3.2 A Construction Change Directive shall be used in the
absence of total agreement on the terms of a Change Order.

7.3.3 If the Construction Change Directive provides for an
adjustment to the Contrict Sum, the adjustient shall be based
on one of the following methods:

J mutual acceptance of a lump sum properly itemized
and supported by sufficient substantiating cta to per-
mit evaluation;

.2 unit prices stated in the Contract Documents or sub-
seguently agreed upon;

3 cost to be determined in a manner agreed upon by
the parties and a mutually acceprable fixed or percent-
age fee; or

4 as provided in Subparagraph 7.3.0.

7.3.4 Upon receipt of a Construction Change Directive, the
Contractor shall promptly proceed with the change in the
Work involved and advise the Architect of the Contractor’s
agreement or disagreement with the method, if any, provided
in the Construction Change Directive for determining the pro-
posed adjustment in the Contract Sum or Contract Time,

7.3.5 A Construction Change Directive signed by the Contrac-
tor indicates the agreement of the Contractor therewith, includ-
ing adjustment in Contract Sum and Contract Time or the
method for determining them. Such agreement shall be effec-
tive immediately and shall be recorded as a Change Order.

7.3.6 1f the Contractor does not respond promptly or disagrees
with the method for adjustment in the Contract Sum, the
method and the adjustment shall be determined by the Archi-
tect on the basis of reasonable expenditures and savings of
those performing the Work attributable to the change, includ-
ing, in case of an increase in the Contract Sum, a reasonable
allowance for overhead and profit. In such case, and also under
Clause 7.3.3.3, the Contractor shall keep and present, in such
form as the Architect may prescribe, an itemized accounting
together with appropriate supporting dati. Unless otherwise
provided in the Contract Documents, costs for the purposes of
this Subparagraph 7.3.6 shall be limited to the following:

.1 costs of labor, including social security, old age and
unemployment insurance, fringe benefits required hy
agreement or custom, and workers' or workmen's
compensation insurance;

.2 costs of materials, supplies and equipment, includ-
ing cost of transportation, whether incorporated or
consumed;

3 rental costs of machinery and equipment, exclusive of
hand tools, whether rented from the Contriactor or
others;

4 costs of premiums for all bonds and insurance, permit
fees, and sales, use or similar taxes related o the
Work; and '

S additional costs of supervision and ficld office person-
nel directly attributable to the change.

7.3.7 Pending finad determination of cost to the Owner,
amounts not in dispute may be included in Applications for
Payment. The amount of credit to be allowed by the Contrac-
tor to the Owner for a deletion or change which results in a net
decrease in the Contract Sum shall be actual net cost as con-
firmed by the Architect, When both additions and  credits
covering related Work or substitutions are involved in a
change, the allowance for overhead and profit shall be figured
on the basis of net increase, if any, with respect to that change.

7.3.8 If the Owner and Contractor do not agree with the
adjustment in Contract Time or the method for determining it,
the adjustment or the method shall be rcfcrrcd to the Architect
for determination,

7.3.9 When the Owner and Contractor agree with the deter-
mination made by the Architect concerning the adjustments in
the Contract Sum and Contract Time, or otherwise reach agree-
ment upon the adjustments, such agreement shall be effective
immediately and shall be recorded by preparation and execu-
tion of an appropriate Change Order.
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7.4 MINOR CHANGES IN THE WORK

7.4.1 The Architect will have authority to order minor changes
in the Work not involving adjustment in the Contract Sum or
extension of the Contract Time and not inconsistent with the
intent of the Contract Documents. Such changes shall be
effected by written order and shall be binding on the Owner
and Contractor. The Contractor shall carry out such written
orders promptly.

ARTICLE 8
TIME

8.1 DEFINITIONS

8.1.1 Uniess otherwise provided, Contract Time is the period
of time, including authorized adjustments. allotted in the Con-
tract Documents for Substantial Completion of the Work.

8.1.2 The date of commencement of the Work is the date
established in the Agreement. The date shall not be postponed
by the failure to act of the Contractor or of persons or entitics
for whom the Contractor is responsible.

8.1.3 The date of Substantial Completion is the date certified
by the Architect in accordance with Paragraph 9.8.

8.1.4 The term “day™ as used in the Contract Documents shall
mean calendar day unless otherwise specifically defined.

8.2 PROGRESS AND COMPLETION

8.2.1 Time limits stated in the Contract Documents are of the
essence of the Contract. By executing the Agreement the Con-
tractor confirms that the Contract Time is a reasonable period
for performing the Work.

8.2.2 The Contractor shall not knowingly, except by agree-
ment or instruction of the Owner in writing, prematurely com-
mence operations on the site or elsewhere prior to the effective
date of insurance required by Article 11 to be turnished by the
Contractor. The date of commencement of the Work shall not
be changed by the effective date of such insurance. Unless the
date of commencement is established by a notice 10 proceed
given by the Owner, the Contractor shall notify the Owner in
writing not less than five days or other agreed period before
commencing the Work to permit the timely filing of mortgages.
mechanic’s licns and other security interests.

8.2.3 The Contractor shall proceed expeditiously with ade-
quate forces and shail achieve Substantial Completion within
the Contract Time.

8.3 DELAYS AND EXTENSIONS OF TIME

8.3.1 If the Contractor is delaved atany time in progress of the
Work by an act or neglect of the Owner or Architect. or of an
cmployee of cither, or of a4 separate contractor emploved by
the Owner, or by changes ordered in the Work, or by Libor
disputes, fire, unusual delay in deliveries, unavoidable casualties
or other causes bevond the Contractor’s control, or by delay
authorized by the Owner pending arbitration, or by other
causes which the Architect determines may justity delay, then
the Contract Time shall be extended by Change Order for such
reasonable tme as the Architect may determine.

8.3.2 Cluims refating to time shall be made in accordance with
applicable provisions of Paragraph -+.3.

8.3.3 This Paragraph 8 3 docs not preclude recovery of dam-
ages tor delay by cither purty under other provisions of the
Contract Documents.

ARTICLE 9

PAYMENTS AND COMPLETION
9.1  CONTRACT SUM

9.1.1 The Contract Sum is stated in the Agreement and. includ-
ing authorized adjustments, is the tot:! amount payvable by the
Owner to the Contractor for perfornaance of the Work under
the Contract Documents.

9.2 SCHEDULE OF VALUES

9.2.1 Before the first Application for Payment, the Contractor
shall submit to the Architect a schedule of values allocated to
various portions of the Work. prepared in such form and sup-
ported by such data to substantiate its accuracy as the Architect
may require. This schedule, unless objected to by the Architect,
shull be used as a basis for reviewing the Contractor’s Applica-
tions for Payment.

9.3 APPLICATIONS FOR PAYMENT

9.3.1 At least ten dayvs before the date established for cach
progress payment, the Contractor shall submit to the Architect
an itemized Application for Payment for operations completed
in accordance with the schedule of vatues. Such application
shall be notarized, if required, and supported by such data
substantiating the Contractor’s right to pavment as the Owner
or Architect may require, such as copies of requisitions from
Subcontractors and material supplicrs, and reflecting retainage
it provided for clsewhere in the Contract Documents.

9.3.1.1 Such applications may include reguests for pavment on
account of changes in the Work which have been properiy
authorized by Construction Change Directives but not vet
included in Change Orders.

9.3.1.2 such applications may not include requests tor pay-
ment of amounts the Contractor does not intend o pay o a
subcontractor or material supplicr because of @ dispu.c or other
redson.

9.3.2 Unless otherwise provided in the Contract Documents,
pavments shall be made on account of materials and cquipment
detivered and suitably stored at the site tor subsequent incor-
poration in the Work. If approved in advance by the Owner.
pavment may similarly be made tor materials and cquipment
suitably stored off the site at a location agreed upon in writing,
Pavment for materials and equipment stored on or oft the site
shall be conditioned upon compliance by the Contractor with
procedures satisfactory to the Owner to establish the Owner's
title to such nutterials and equipment or otherwise protect the
owner's interest. and  shall include  applicable  insurance.
storage and transportation to the site tor such materials and
cquipment stored oft the site.

9.3.3 The Contractor warrants that title to all Work covered by
an Application tor Payment will pass to the Owner no later than
the tme of pavment. The Contractor further warrants that
upon submittal of an Application tor Payvment all Work for
which Certificates for Pavment have been previously issued
and pavments received from the Owner shall. to the best of the
Contractor's knowledge. information and belict, be tree and
clear of liens, claimis, security interests or encambrancees in
tivor of the Contractor, Subcontriactors, material supplicrs, or
other persons or entities niaking o cham by reason ot having
provided labor, materials and cquipment relating to the Work

9.4 CERTIFICATES FOR PAYMENT

9.4.1 The Architect will, within seven davs atter receipt ot the
 teector's Application for Pavment. cither iassue o the
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Owner a Certificate for Pavment, with a copy to the Contrac-
tor, for such amount as the Architect determines is properly
due, or notify the Contractor and Owner in writing of the
Architect’s reasons for withholding certification in whole or in
part as provided in Subparagraph 9.5.1.

9.4.2 The issuance of a Certificate for Pavment will constitute a
representation by the Architect to the Owner. based on the
Architect’s observations at the site and the data comprising the
Application for Pavment, that the Work has progressed to the
point indicated and that, to the best of the Architect’s knowl-
edge. information and belict, quality of the Work is in accor-
dance with the Contract Documents. The foregoing representa-
tions are subject to an evaluation ot the Work for conformance
with the Contract Documents upon Substantial Completion, to
results of subsequent tests and inspections, to minor deviations
from the Contract Documents correctable prior to compietion
and to specific qualifications expressed by the Architect. The
issuance of a Certificate for Payment will further constitute
representation that the Contractor is entitled to pavment in the
amount certificd. However, the issuance of a Certiticate for Pay-
ment will not be a representation that the Architect has (1)
made exhaustive or continuous on-site inspections to check the
quality or quantity of the Work, (2) reviewed construction
means, methods, techniques. sequences or procedures, (3)
reviewed copies of requisitions received from Subcontractors
and material suppliers and other data requested by the Owner
to substantiate the Contractor's right to pavment or (+4) made
examination to ascertain how or for what purposc the Contrac-
tor has used money previously paid on account of the Contract
Sum.

9.5 DECISIONS TO WITHHOLD CERTIFICATION

9.5.1 The Architect may decide not to certify pavment and
may withhold a Certificate for Puyment in whole or in part. to
the extent reasonably necessary to protect the Owner. it in the
Architect’s opinion the representations to the Owner required
by Subparagraph 9.4.2 cannot be made. It the Architect is
unable to certity pavment in the amount of the Application, the
Architect will notify the Contractor and Owner as provided in
Subparagraph V4.1 If the Contractor and Architect cannot
agree on g revised amount. the Architect will promptly issue a
Certificate for Pavment for the amount for which the Architect
is able to muke such representations to the Owner. The Archi-
tect muy also decide not to certify pavment or, because of
subsequently discovered evidence or subsequent observations,
may nullify the whole or a part of 4 Certificate tor Pavment
previouslyissued. to such extent as may be necessary in the
Architect’s opinion to protect the Owner trom loss because of:

1 detective Work not remediced:

2 third party claims filed or reasonable evidencee indicat-
ing probable filing of such cliims:

3 fuilure of the Contractor o make pavments prop
crlv 1o Subcontractors or tfor Labor, materids or
cquipment:

4 jcasonuble evidence that the Work cannot be com-
pleted for the unpaid balance of the Contract Sum.

S damage 1o the Owner or another contractor:

6 reasomable evidence that the Waork will not be com-
pleted within the Contract Time. and that the unpaid
balunce would not be adequate to cover actual or
liquidated damages for the anticipated delayv: or

7 persistent failure to carry out the Work inaceordance
with the Contract Documents

9.5.2 When the above reasons for withholding certification are
removed, certification will be made for amounts previously
withheld.

9.6 PROGRESS PAYMENTS

9.6.1 After the Architect has issued a Certificate for Payment.
the Owner shall make pavment in the manner and within the
time provided in the Contract Documents, and shall so notify
the Architect.

9.6.2 The Contractor shall promptly pay cach Subcontractor,
upon receipt of pavment from the Owner, out of the amount
paid to the Contractor on account of such Subcontractor’s por-
tion of the Work, the amount to which said subcontractor is
entitled, reflecting percentages actually retiined from pavments
to the Contractor on account of such Subcontractor’s portion
of the Work. The Contractor shall. by appropriate agreement
with cach Subcontructor, require cach Subcontractor to make
payments to Sub-subcontractors in similar manner.

9.6.3 The Architect will, on request. furnish to a Subcontrac-
tor, it pructicable, information regarding percentages of com-
pletion or amounts applied for by the Contractor and action
taken thereon by the Architect and Owner on account of por-
tions of the Work done by such Subcontractor,

9.6.4 Ncither the Owner nor Architect shall have an obligation
to pay or to see to the pavment of money to a Subcontractor
except as may otherwise be required by faw.

9.6.5 Pavment to material suppliers shall be treated in a manner
stmilar to that provided in Subpuragraphs 9.6.2. 9.6 3 and 9.0+,

9.6.6 A Certificate for Pavment. a progress pavment. or partial
or entire use or occupancy of the Project by the Qwner shall
not constitute dcceptance of Work not in accordance with the
Contract Documents.

9.7 FAILURE OF PAYMENT

9.7.1 If the Architect does not issue a Certificate for Pavment,
through no fault of the Contractor, within seven days atter
receipt of the Contractor’s Application for Payvment, or if the
Owner does not pay the Contractor within seven davs after the
date established in the Contract Documents the amount cer-
tificd by the Architect or awarded by arbitration, then the Con-
tractor mayv, upon seven additional davs” written notice to the
Owner and Architect. stop the Work until pavment of the
amount owing has been received. The Contract Time shaldl be
extended  appropriately and  the Contract Sum shadl be
increased by the amount of the Contractor’s reasonable costs of
shut-down, delay and start-up. which shall be accomplished @
provided in Articke 7.

9.8 SUBSTANTIAL COMPLETION

9.8.1 Substuntial Completion is the stage in the progress of the
Work when the Work or designated portion thereot is sutti
ciently complete in accordance with the Contract Documients
so the Owner can oceupy or utilize the Work tfor its intended
use

9.8.2 When the Contractor considers that the Work. or a por
tion thereot which the Owner agrees 1o aceept separately, is
substantially complete. the Contractor shall prepare and submit
to the Architect a comprehensive list of items to he complered
or corrected. The Contractor shall proceed promptly 1o com
plete and correctitems on the lise Failure toanclude an s item on
such list does not alter the responsthilite of the Contracior to
complete all Work in accordunce with the Contract Docua
ments. Upon receipt of the Contractor's hst, the Architeet wall
ke cocinspection o deternune whether the Work or desig
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nated portion thereof is  substantially  complete. If the
Architect’s inspection discloses any item, whether or not

included on the Contractor’s list, which is not in accordance -

with the requirements of the Contract Documents, the Contrac-
tor shall, before issuance of the Certificate of Substantial Com-
pletion, complete or correct such item upon notification by the
Architect. The Contractor shall then submit a request for
another inspection by the Architect to determine Substantial
Completion. When the Work or designated portion thereof is
suhstantially complete, the Architect will prepare a Certificate
of Substantial Completion which shall establish the date of Sub-
stantial  Completion, shall establish  responsibilities of  the
Owner and Contractor for security, maintenance, heat, utilities,
damage to the Work and insurance, and shall fix the time
within which the Contractor shall finish all items on the list
accompanying the Certificate. Warranties required by the Con-
tract Documents shall commence on the date of Substantial
Completion of the Work or designated portion thereof unless
otherwise provided in the Certificate of Substantial Comple-
tion. The Certificate of Substantial Completion shall be sub-
mitted to the Owner and Contractor for their written accep-
tance of responsibilities assigned to them in such Certificate,

9.8.3 Upon Substantial Completion of the Work er designated
portion thereof and upon application by the Contractor and
certification by the Architect, the Owner shall mike payment,
reflecting adjustment in retainage, if any, for such Work or por-
tion thereof as provided in tne Contract Documents.

9.9

9.9.1 The Owner may occupy or use any completed or par-
tidly completed portion of the Work at any stage when such
portion is designated by separate agreement with the Contrac-
tor, provided such occupancy or use is consented to by the
insurer as required under Subparagraph 11.3.11 and authorized
by public authorities having jurisdiction over the Work. Such
partial occupancy or use may commence whether or not the
portion is substantially complete, provided the Owner and
Contractor have accepted in writing  the  responsibilities
assigned to cach of them for payments, retainage if any, secu-
rity, maintenance, heat; utilities, damage to'the Work andrinsur-
ance, and have agreed in writing concerning the period for cor-
rection of the Work and commencement of warranties
required by the Contract Documents. When the Contractor
considers a portion substantially complete, the Contractor shall

PARTIAL OCCUPANCY OR USE

prepare and submit 2 list to the Architect as provided under

Subparagraph 9.8.2. Consent of the Conttractor to partial occu-
pancy or use shall not be unreasonably withheld. The stage of
the progress of the Work shall be determined by written agree-
ment between the Owner and Contractor or, if no agreement is
reached, by decision of the Architect.

9.9.2 Immediately prior to such partial occupancy or use, the
Owner, Contractor and Architect shall jointly inspect the-area
to be occeupied or portion of the Work to be used in order o
determine and record the condition of the Work.,

9.9.3 Unless otherwise agreed upon, partial occupancy or use
of a portion or portions of the Work shall not constitute aceep-
tance of Work not complying with the requirements of the
Contract Documents.

9.10 FINAL COMPLETION AND FINAL PAYMENT

9.10.1 Upon receipt of written notice that the Work is rerly
for final inspection and acceptiance and upon receeipt of a final
Application for Payment, the Architect will promptly nuke

such inspection and, when the Architect finds the Work aceept-
able under the Contract Documents and the Contrict fully per-
formed, the Architect will promptly issue a final Certificate for
Payment stating that to the best of the Architect’s knowledge,
information and belief, and on the busis of the Architect’s
observations and inspections, the Work has been completed in
accordance with terms and conditions of the Contract Docu-
ments and that the entire balance found to he due the Contrac-
tor and noted in said final Certificate is due and payable. The
Architect’s final Certificate for Payment will constitute a further
representation that conditions listed in Subparagraph 9.10.2 as
precedent to the Contractor's being entitled to final payment
have been fulfilled.

9.10.2 Neither finul payment nor any  renuining  retained
percentage shall become due until the Contractor subniits to
the Architect (1) an affidavit that payrolls, bills for materials and
cquipment, and other indebtedness connected with the Work
for which the Owner or the Owner's property might be
responsible or encumbered (less amounts withheld by Owner)
have been paid or otherwise satisfied, (2) a certificate evidence-
ing that insurance required by the Contract Documents to

“remmain in force after final payment is currently in effect and will

not be cancelled or allowed to expire until at least 30 days’
prior written notice has been given to the Owner, (3) a written
statement that the Contractor knows of no substantial reason
that the insurance will not be renewiable to cover the period
required by the Contract Documents, (4) consent of surety, if
any, to final payment and (5), if required by the Owner, other
data establishing payment or satisfaction of obligations, such as
receipts, releases and waivers of liens, claims, security interests
or encumbrances arising out of the Contract, to the extent and
in such form as maty be designated by the Owner. If a Subcon-
tractor refuses to furnish a release or waiver required by the
Owner, the Contractor may furnish a bond satisfactory to the
Owner to indemnify the Owner against such lien. If such lien
remains unsatisfied after payments are made, the Contractor
shall refund to the Owner all money that the Owner may be
compelled to pay in discharging such-lien, including all costs
and reasonable attorneys” fees.

9.10.3 If, after Substantial Completion of the Work, final com-
pletion thereof is materially delayed through no fault of the
Contractor or by issugnce of Change Orders aftecting final
completion, and the Architect so confirms, the Owner shall,
upon application by the Contractor and certification by the
Architect, and without terminating the Contract, make pavment
of the halance due for that portion of the Work fully completed
and accepted. If the remaining balance for Work not fully com-
pleted or corrected is less than retainage stipulated in the Con-
tract Documents, and if bonds have been furnished, the written
consent of surety to payment of the balance due for that por-
tion of the Work fully completed and accepted shall be submit-
ted by the Contractor to the Architect prior to certification of
such payment. Such payment shall be made under terms and
conditions governing final payment, except that it shall not
constitute a waiver of chiims. The making of final payment shall
constitute @ waiver of claims by the Owner as provided in Sub-
paragraph -i.3.5,

9.10.4 Acceptance of final payment by the Contriactor, a Sub-
contractor or materlal supplier shall constituie a0 waiver of
cliims by that pavee except those previously made in writing
and identificd by that payee as unsettled e the time of final
Application for Payment. Such waivers shall be in addition to
the waiver described in Subparagraph -1,3.5.
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ARTICLE 10

PROTECTION OF PERSONS AND PROPERTY
10.1  SAFETY PRECAUTIONS AND PROGRAMS

10.1.1 The Contractor shall be responsible for initiating, main-
ttining and supervising all safety precautions and programs in
connection with the performance of the Contract.

10.1.2 In the event the Contractor encounters on the site
material reasonably believed to be ashestos or polychlorinated
biphenvl (PCB) which has not been rendered harmless, the
Contractor shall immediately stop Work in the arca affected
and report the condition to the Owner and Architect in writing.
The Work in the affected area shall not thereafter be resumed
except by written agreement of the Owner and Contractor if in
fact the material is asbestos or polvchlorinated biphenyl (PCB)
and has not been rendered harmless. The Work in the affected
area shall be resumed in the absence of asbestos or polvehlori-
nated biphenyl (PCB), or when it has been rendered harmless,
by written agreement of the Owner and Contractor, or in
accordance with final determination by the Architect on which
arbitration has not been demunded, or by arbitration under
Article 4.

10.1.3 The Contractor shall not be required purswint to Article
7 to perform without consent any Work relating to asbestos or
polvchlorinated biphenyl (PCB).

10.1.4 To the fullest extent permitted by law, the Owner shall
indemnify and hold harmless the Contractor, Architect, Archi-
tect’s consultants and agents and employees of any of them
from and against claims, damages, losses and expenses, includ-
ing but not limited to attorneys’ fees, arising out of or resulting
from performance of the Work in the affected area if in fact the
material is asbestos or polychlorinated biphenyl (PCB) and has
not been rendered harmless, provided that such clim, damage,
loss or expense is attributable to bodily injury, sickness, discase
or death, or to injury to or destruciion of tangible property
(other than the Work itself) including loss of use resulting
therefrom, but only to the extent caused in whole or in part by
neglizent acts or omissions of the Owner, anvone directly or
indirectly employed by the Owner or anvone for whose acts
the Owner may be liable, regardless of whether or not such
claim, danuige, loss or expense is caused in part by a party
indemnified hereunder. Such obligation shall not be construed
1o negate, abridge, or reduce other rights or obligations of
indemnity which would otherwise exist as to i party or person
described in this Subparageaph 10014,

10.2 SAFETY OF PERSONS AND PROPERTY

10.2.1 The Contractor shall take reasonable precautions for
safety of, and shall provide reasonable protection to prevent
camage, infury or loss to:

<1 emplovees on the Work and other persons who may
be affected thereby

.2 the Work and materials and equipment to be incorpo-
rated therein, whether in storage on or off the site,
under care, custody or control of the Contractor or
the Contractor’s Subcontractors or Sub-subcontruc-
tors; and

.3 other property at the site or adjacent thereto, such as
trees, shrubs, Liwns, walks, pavements, roadways,
structures and wtilities not designated for removal, relo-
cation or replicement in the course of construction,

10.2,2 The Contractor shall give notices and comply with
applicable laws, ordinances, rules, regulations and lawful orders
of public authorities bearing on sifety of persons or property or
their protection from damage, injury or loss,

10.2.3 The Contractor shall erect and maintain, as required by
existing conditions and performance of the Contract, reason-
able safeguards for sufety and protection, including posting
duanger signs and other warnings against hazards, promulgating
safety regulations and notifying owners and users of adjacent
sites and utilities.

10.2.4 When use or storage of explosives or other hazardous
materials or equipment or unusual methods are necessary for
execution of the Work, the Contractor shall exercise utmost
care and carry on such activities under supervision of properly
qualified personnel.

10.2.5 The Contractor shall promptly remedy damatge and loss
(other than dumage or loss insured under property insurance
required by the Contract Documents) to property referred to in
Clauses 10.2.1.2 and 10.2.1.3 caused in whole or in part by the
Contractor, a Subcontractor, a Sub-subcontractor, or anyone
directly or indirectly employed by any of them, or by anvone
for whose acts they may be liable and for which the Contractor
is responsible under Clauses 10.2.1.2 and 10.2.1.3, except
damage or loss attributable to acts or omissions of the Owner
or Architect or anvone directly or indirectly emploved by
cither of them, or by anvone for whose acts either of them may
be liable, and not mtributable to the fault or negligence of the
Contractor. The foregoing obligations of the Contractor are in
addition to the Contractor’s obligations under Paragraph 3.18.

10.2.6 The Contractor shall designate a responsible member of
the Contractor's organization at the site whose duty shall be the
prevention of accidents, This person shall be the Contractor's
superintendent unless otherwise designated by the Contractor
in writing to the Owner and Architect.

10.2.7 The Contractor shall not load or permit any part of the
construction or site 1o be loaded so as to endanger its safety.
10.3 EMERGENCIES

10.3.1 In an emergency affecting safety of persons or property,
the Contractor shall act, at the Contractor’s discretion, to pre-
vent threatened damage, injury or loss. Additional compensa-
tion or extension of time chiimed by the Contractor on account
ol an emergency shall be determined as provided in Paragraph

-

1.3 and Article 7.

ARTICLE 11

INSURANCE AND BONDS
11.1  CONTRACTOR'S LIABILITY INSURANCE

11.1.1 The Contractor shall purchase from and maintain in
company or companics hiwfully authorized to do business in
the jurisdiction in which the Project is located such insurance as
will protect the Contractor from cliims set forth helow which
may arise out of or result from the Contractor’s operations
urler the Contract and for which the Contractor may be legally
liable, whether such operations be by the Contractor or by 1
Subcontractor or by anvone directly or indirectly emploved by
any of them, or by anvone for whose acts any of them nuny Ixe
liable:
-1 chiims under workers' or workmen's compensation,
disability benefit and other simifar employvee benefit acts
which are applicable to the Work to he performed:
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.2 chims for damages because of bodily injury, occupa-
tional sickness or discase, or death of the Contractor's
employecs;

3 cluims for damages because of bodily injury, sickness
or disease, or death of any person other than the Con-
tractor's employees;

4 claims for damages insured by usual personal injury
liability coverage which are sustained (1) by a person
as a result of an offense directly or indirectly related to
employment of such person by the Contructor, or (2)
by another person,

5 claims for damages, other than to the Work itself,

" because of injury to or destruction of tangible prop-
erty, including loss of use resulting therefrom;

.6 claims for damages because of bodily injury, death of
a person or property damage arising out of owner-
ship, maintenance or use of a motor vehicle; and

7 chiims involving contractuat liability insurance appli-
cable to the Contractor’s obligations under Paragraph
3.18.

11.1.2 The insurance required by Subparagraph 11.1.1 shall be
written for not less than limits of liability specified in the Con-
tract Documents or required by law, whichever coverage is
greater. Coverages, whether written on an occurrence or
claims-made basis, shall be maintained without interruption
from date of commencement of the Work until date of final
payment and termination of any coverag~ required to be main-
tained after final payment.

11.1.3 Certificates of Insurance-acceptable to the Owner shall
be filed with the Owner prior to commencement of the Work.
These Certificates and the insurance policies required by this
Paragraph 11.1 shall contain a provision that coveriges
afforded under the policies will not be cancelled or allowed to
expire until at least 30 days’ prior written notice has been given
to the Owner. If any of the foregoing insurance coverages ass
required to remain in force after final payment and are reason-
ably available, an additional certificate evidencing continuation
of such coverage shall be submitted with the final Application
for Payment as required by Subparagraph 9.10.2, Information
concerning reduction of coverage shall be furnished by the
Contractor with reasonable prompiness in accordance with the
Contractor’s information and belief.

11.2 OWNER'S LIABILITY INSURANCE

11.2.1 The Owner shall be responsible for purchasing and
maintaining the Owner's usual liability insurance. Optionally,
the Owner may purchase and maintain other insurance for self-
protection against claims which may arise from operations
under the Contract. The Contractor shall not be responsible
for purchasing and muintaining this optional Owner's liability

insurance unless  specifically  required by the  Contract
Documents. .
11.3  PROPERTY INSURANCE

11.3.1 Unless otherwise provided, the Owner shall purchase
and maintain, in & company or companics Liwfully authorized
to do business in the jurisdiction in which the Project is
located, property insurance in the amount of the initial Con-
tract Sum as well as subsequent modifications thereto for the
entire Work at the site on a replacement cost basis without vol-
untary deductibles, Such property insurance shall be main-
talned, unless otherwise provided in the Contract Documents
or otherwise agreed in writing by all persens und entities who
are beneficiaries of such insurance, until final payment has been
midde as provided in Paragraph 9.10 or until no person or entity

other than the Owner has an insurable interest in the property
required by this Paragraph 11.3 to be covered, whichever is
carlier. This insurance shall include interests of the Owner, the
Contractor, Subcontractors and  Sub-subcontractors in the
Work.

11.3.1.1 Property insurance shall be on an all-risk policy form
and shall insure against the perils of fire and extended coverage
and physical loss or damage including, without duplication of
coverage, theft, vandalism, malicious mischief, collapse, false-
work, temporary buildings and debris removal including
demolition occasioned by enforcement of any applicable legal
requirements, and shall cover reasonable compensation for
Architect’s services and expenses required as a result of such
insured loss, Coverage for-other perils shall not be required
unless otherwise provided in the Contract Documents.

11.3.1.2 If the Owner does not intend to purchase such prop-
erty insurance required by the Contrict and with all of the
coverages in the amount described above, the Owner shall so
inform the Contractor in writing prior to commencement of
the Work. The Contractor may then effect insurance which will
protect the interests of the Contractor, Subcontractors and Sub-
subcontractors in the Work, and by appropriate Change Order
the cost thereof shall be charged to the Owner, If the Contrac-
tor is damaged by the failure or neglect of the Owner to pur-
chase or maintain insurance as described above, without so
notifying the Contractor, then the Owner shall bear all reason-
able costs properly attributable thereto.

11.3.1.3 If the property insurance requires minimum deducti-
bles and such deductibles are identificd in the Contract Docu-
ments, the Contractor shall pay costs not covered because of
such deductibles. If the Owner or insurer increases the required
minimum deductibles above the amounts so identified or if the
Owner elects to purchase this insurance with voluntary deduc-
tible amounts, the Owner shall be responsible for payment of

_the additional costs not covered because of such increased or

voluntary deductibles. If deductibles are not identificd in the
Contract Documents, the Owner shall pay costs not covered
because of deductibles.

11.3.1.4 Unless otherwise provided in the Contract Docu-
ments, this property insurance shall cover portions of the Work
stored off the site after written approval of the Owner at the
value established in the approval, and also portions of the Work
in transit.

11.3.2 Boller and Machinery Insurance. The Owner shall
purchase and maintain boiler  and  machinery  insurance
required by the Contract Documents or by law, which shall
specifically cover such insured objects during installation and
until final acceptance by the Owner; this insurance shall include
interests of the Owner, Contractor, Subcontractors and Sub-
subcontractors in the Work, and the Owner and Contractor
shall be named insureds.

11.3.3 Loss of Use Insurance. The Owner, at the Owner's
opnon, may purchiase and maintain such insurance as will
insure the Owner against loss of use of the Owner's property
due o fire or other hazards, however aused. The Owner
wiaives all rights of action against the Contractor for loss of use
of the Owner’s property, including consequential losses due 1o
firc or other hazards however caused.

11.3.4 If the Contractor requests in writing that insurance for
risks other than those described herein or for other special haz-
ards he included in the property insurance policy, the Owner
shall, if possible, include such insurance, and the cost thereof
shall be charged to the Contractor by appropriate Change
Order.
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11.3.5 If during the Project construction period the Owner
insures properties, real or personal or both, adjoining or adja-
cent to the site by property insurance under policies separate
from those insuring the Project, or if after final payment prop-
erty insurance is to be provided on the completed Project
through a policy or policies other than those insuring the Proj-
ect during the construction period, the Owner shall waive all
rights in accordance with the terms of Subparagraph 11.3.7 for
damages caused by fire or other petils covered by this separate
property insurance. All separate policies shall provide this
walver of subrogation by cndorsement or otherwise,

11.3.6 Before an exposure 1o loss may occur, the Owner shall
file with the Contractor a copy of each policy that includes
insurance coverages required by this Paragraph 11.3. Each
policy shall contain all generally applicable conditions, defini-
tions, exclusions and endorsements related to this Project. Each
policy shall contain a provision that the policy will not be
cancelled or allowed to expire until at leist 30 days’ prior writ-
ten notice has been given to the Contractor.

11.3.7 Waivers of Subrogation. The Owner and Contractor
waive all rights against (1) each other and any of their subcon-
tractors, sub-subcontractors, agents and emplovees, each of the

other, and (2) the Architect, Architect’s consultants, separite-

contractors described in Article 6, ifany, and any of their sub-

contractors, sub-subcontractors, agents and emplovees, for’

damages caused by fire or other perils to the extent covered by
property insurance obtained pursuant to this Paragraph 11.3 or
other property insurance applicable to the Work, except such
rights as they have to proceeds of such insurance held by the
Owner as fiduciary. The Owner or Contractor, a8 appropriate,
shall require of the Architect, Architect’'s consultants, separate
contractors described in Article 6, if any, and the subcontrac-
tors, sub-subcontractors, agents and emplovees of any of them,
by appropriate agreements, written where legally required for
validity, similar waivers each in favor of other parties enum-
crated herein. The policies shall provide such wiivers of subro-
gation by endorsement or otherwise. A waiver of subrogation
shall be effective as to a person or entity even though that per-
son or entity would otherwise have a duty of indemnification,
contriactual or otherwise, did not pav the insurance premium
dircctly or indirectly, and whether or not the person or entity
had an insurable interest in the property d«maged.

11.3.8 A loss insured under Owner's property insurance shall
be adjusted by the Owner as fiduciary and made pavable to the
Owner as fiduciary for the insureds, as their interests may
apper, subject to requirements of any applicable mortgagee
clause and of Subparagraph 11.3.10. The Contractor shall pay
Subcontriactors their just shares of insurance procecds received
by the Contractor, and by appropriate agreements, written
where legally required for validity, shall require Subcontractors
to make payments to their Sub-subcontractors in similar
manner.

11.3.9 If required in writing by 2t purty in interest, the Owner
as fiduciary shall, upon occurrence of an insured loss, give
bond for proper performance of the Owner’s duties. The cost
of required bonds shall be charged agitinst proceeds received as
fiduciary. The Owner shall deposit in a separate account pro-
ceeds so received, which the Owner shall distribute in accor-
dunce with such agreement as the parties in interest may reach,
or in accordance with an arbitration award in which case the
procedure shall be as provided in Paragraph 4.5, If after such
loss no other special agreement is made, replicement of dam-
aged property shall be covered by appropriate Change Order.

11.3.10 The Owner as fiduciary shall have power to adjust and
settle a loss with insurers unless one of the parties in interest
shall object in writing within five days after occurrence of Joss
to the Owner'’s exercise of this power; if such objection be
made, arbitrators shall be chosen as provided in Paragraph 4.5,
The Owner as fiduciary shall, in that case, make settlement with
insurers in accordance with directions of such arbitrators, If
distribution of insurance proceeds by arbitration is required,
the arbitrators will direet such- distribution,

11.3.11 Partial occupancy or use in accordance with Paragraph
9.9 shall not commence until the insurince company or com-
panies providing property insurance have consented to such
partial occupancy or use by endorsement or otherwise. The
Owner and the Contractor shall tike reasonable steps to obtain
consent of the insurance company or companies and shall,
without mutual written consent, tiake no action with respect to
partial occupancy or use that would cause cancellation, Eipse or
reduction of insurance.

11.4 PERFORMANCE BOND AND PAYMENT BOND

11.4.1 The Owner shall have the right to require the Contrac-
tor to furnish bonds covering faithful performance of the Con-
tract and payment of obligations arising thereunder as stipu-
lated in bidding requirements or specifically required in the
Contract Documents on the date of execution of the Contract.

11.4.2 Upon the request of any person or entity appearing to
be a potential beneticiiry of bonds covering pavment of obliga-
tions arising under the Contract, the Contractor shall promptly
furnish a copy ot the bonds or shall permit a capy to be made.

ARTICLE 12

UNCOVERING AND CORRECTION OF WORK

12.1 UNCOVERING OF WORK

12.1.1 1f 2 portion of the Work is covered contrary o the
Architect’s request or to requirements specificatly expressed in
the Contract Documents, it must, it required in writing by the
Architect, be uncovered tor the Architect’s observation iind he
replaced at the Contructor's expense without change in the
Contract Time.

12.1.2 If a portion of the Work has been covered which the
Architect has not speciticdly requested to observe prior to s
being covered, the Architect may request to see such Work and
it shall be uncovered by the Contractor. If such Work is in
accordimee with the Contract Documents, costs of uncover
ing and replicement shall, by appropriate Change Order. be
charged to the Owner. If such Work is not in accordance with
the Contract Documents, the Contractor shall pay such costs
unless the condition was caused: by the Owner or a separate
contractor in which event the Owner shall be responsible for
pavment of such costs.

12.2 CORRECTION OF WORK

12.2.1 The Contractor shall promptly correct Work rejected
by the Architect or failing to conform to the requirements of
the Contract Documents, whether observed before or after
Substantial Completion and whether or not fabricated, installed
or completed. The Contractor shall bear costs ot correcting
such rejected Work, including additional testing and inspec
tions nd  compensation for the Architeet’s services and
expenses nuide necessary thereby,

12.2.2 If. within one year after the date of Substantial Comple-
tion of the Work or designated portion thereof, or after the date
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for commencement of warranties established under Sub-
paragraph 9.9.1, or by terms of an applicable special warranty
required by the Contract Documents, any of the Work is found
to be aot in accordance with the requirements of the Contract
Documents, the Contractor shall correct it promptly after
receipt of written notice from the Owner to do so unless the
Owner has previously given the Contractor a written accep-
tance of such condition. This period of one year shall be
extended with respect to portions of Work first performed after
Substantial Completion by the period of time between Substan-
tial Completion and the actual performance of the Work. This
obligation under this Subparagraph 12.2.2 shall survive accep-
tance of the Work under the Contract and termination of the
Contract. The Owner shall give such notice promptly after dis-
covery of the condition.

12.2.3 The Contractor shall remove from the site portions of
the Work which are not in accordance with the requirements
of the Contract Documents and are neither corrected by the

Contractor nor accepted by the Owner. ST -~

12.2.4 If the Contractor fails to correct nonconforming Work
within a reasonable time, the Owner may correct it in accor-
dance with Paragraph 2.4, If the Contractor does not proceed
with correction of such nonconforming Work within a reason-
able time fixed by written notice from the Architect, the Owner
may remove it and store the salvable materials or equipment at
the Contractor's expense. If the Contractor does not pay costs
of such removal and storage within ten davs after written
notice, the Owner may upon ten additional days’ written
notice sell such materials and equipment at auction or #t private
sale and shall account for the proceeds thereof, after deducting
costs and damages that should have been borne by the Con-
teactor, including compensation for the Architect’s services and
expenses made necessary thereby, If such proceeds of sale do
not cover costs which the Contractor should have borne, the
Contract Sum shall be reduced by the deficiency. If pavments
then or thereafter due the Contractor are not sufficient to cover
such amount, the Contractor shall pay the difference to the
Owner.

12.2.5 The Contructor shall bear the cost of correcting
destroved or damaged construction, whether completed or
partially completed, of the Owner or sepiarate Contrictors
caused by the Contractor's correction or removal of Work
which is not in accordunce with the requirements of the Con-
tract Documents. -

12.2.6 Nothing contained in this Paragraph 12.2 shall be con-
strued 1o establish a period of limitation with respect to other
obligations which the Contractor might have under the Con-
tract Documents. Establishment of the time period of one yvear
as described in Subparagraph 12.2.2 relates only to the specific
obligation of the Contractor to correct the Work, and has no
relationship to the time within which the obligation to comply
with the Contract Documents may be sought to be enforced,
nor to the time within which proceedings may be commenced
to establish the Contractor’s liability with respect to the Con-
tractor’s obligations other than specifically to correct the Work.

12.3 ACCEPTANCE OF NONCONFORMING WORK

12.2.1 If the Owner prefers to accept Work which is not in
accordance with the requirements of the Contract Documents,
the Owner may do so instead of requiring its removil and cor
rection, in which case the Contract Sum will be reduced as
appropriate and equitable. Such adjustment shall be effected
whether or not final payment has been made.

ARTICLE 13

MISCELLANEOUS PROVISIONS
13.1  GOVERNING LAW

13.1.1 The Contract shall be governed by the law of the place
where the Project is located.

13.2 SUCCESSORS AND ASSIGNS

13.2.1 The Owner and Contractor respectively hind them-
sclves, their partners, successors, assigns and legal representa-
tives to the other party hereto and to partners, successors,
assigns and legal representatives of such other party in respect
to covenants, agreements and obligations contained in the Con-
tract Documents. Neither party to the Contract shall assign the
Contract as a whole without written consent of the other, If
cither party attempts to make such an assignment without such
consent, that party shall nevertheless remain legally responsible

for all obligations under the Contract.

13.3 WRITTEN NOTICE

13.3.1 Written notice shall be deemed to have been duly
served if delivered in person to the individual or @ member of
the firm or entity or to an officer of the corporation for which it

was intended, or if delivered at or sent by registered or certified

mail to the last business address known to the party giving
notice.

13.4 RIGHTS AND REMEDIES

13.4.1 Dutics and obligations imposced by the Contract Docu-
ments and rights and remedies available thereunder shall be in
addition to and not a limitation of duties, obligations, rights and
remiedies otherwise imposed or availiuble by Liw,

13.4.2 No action or failure to act by the Owner, Architect or
Contractor shall constitute a waiver of a right or duty afforded
them under the Contract, nor shall such action or fuilure to act
constitute approval of or acquicscence in o breach thereunder,
except as may be specifically agreed in writing,

13.5 TESTS AND INSPECTIONS

13.5.1 Tests, inspections and approvals of portions of the
Work required by the Contract Documents or by Luws, ordi-
nances, rules, regulations or orders of public authorities having
jurisdiction shall be made atan appropriate time. Unless other-
wise provided. the Contractor shall make arrangements for
such tests, inspections and approvals with an independent test-
ing luboratory or entity aceeptable to the Owner, or with the
appropriite public authority, and shall bear all reluted costs of
tests, inspections and approvals. The Contractor shall give the
Architect timely notice of when and where tests and inspec-
tions are to be made so the Architect may observe such proce-
dures. The Owner shall bear costs of tests, inspections or
approvals which do not become requirements untit adter bids
are received or negotiations concluded.

13.5.2 If the Architect, Owner or public authorities having
jurisdiction determine that portions of the Work require addi-
tional testing, inspectic a or approval not included under Sub-
paragraph 13.5.1, the Architect will, upon written authoriztion
from the Owner, instruct the Contractor to make arrangements
for such additiomal testing, inspection or approval by :n entity
acceptable to the Owner, and the Contractor shall give timely
notice to the Architect of when and where tests and inspections
are to he made so the Architect may observe such procedures,
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The Owner shall bear such costs except as provided in Sub-
paragraph 13.5.3,

13.5.3 If such procedures for testing, inspection or approval
under Subparagraphs 13.5.1 and 13.5.2 reveal failure of the
portions of the Work to comply with requirements established
by the Contract Documents, the Contractor shall bear all costs
made necessary by such failure including those of repeated
procedures and compensation for the Architect’s services and
CXPenses.

13.5.4 Required certificates of testing, inspection or approval
shall, unless otherwise required by the Contract Documents, be
sccured by the Contractor and. promptly delivered o the™
Architect. ‘

13.5.5 If the Architect is 1o observe tests, inspections or
approvals required by the Contract Documents, the Architect
will do so promptly and, where practicable, at the normal place
of testing.

13.5.6 Tests or inspections conducted pursuant to the Con-
tract Documents shall be made promptly to avoid unreasonable
defay in the Work.

13.6 INTEREST

13.6.1 Payments due and unpaid under the Contruct Docu-
ments shall bear interest from the date payment is due at such
rate as the parties may agree upon in writing or, in the absence
thereof, at the legal rate prevailing from time to time at the place
where the Project is located.

13.7 COMMENCEMENT OF STATUTORY
LIMITATION PERIOD

13.7.1 As between the Owner and Contractor:

.1 Before Substantial Completion. As to acts or failures
to act occurring prior to the relevant date of Substan-
tial Completion. any applicable statute of limitations
shall commence 1o run and any alleged cause of action
shall be deemed to have accrued in any and all events
not fater than such date of Substantial Completion;

.2 Between Substantial Completion and Final Certifi-
cate for Payment. As to acts or failures to act accur-
ring subsequent o the relevant date of Substantial
Completion and prior to issuance of the tinal Certifi-
cate for Payment, any applicable statute of limitations
shall commence to run and any alleged cause of
action shall be deemed to have accrued in any and all
events not later than the date of issuance of the final
Certificate for Payment; and

.3 After Final Cenrtificate for Payment. As to acts or
failures 1o act occurring after the relevant date of issu-
ance -of the final Certificate for Payment,_any.-appli-
cable statute of limitations shall commence to run and
any alleged cause of action shall be deemed to Have
accrued in any and all events not Tater than the date of
any act or failure to act by the Contriactor pursuant to
any warranty provided under Paragraph 3.5, the date
of any correction of the Work or failure to correct the
Work by the Contractor under Paragraph 12.2, or the
date of actual commission of any other act or failure
to perform any duty or obligation by the Contractor
or Owner, whichever oceurs fust,

ARTICLE 14

TERMINATION OR SUSPENSION
OF THE CONTRACT

14.1 TERMINATION BY THE CONTRACTOR

14.1.1 The Contractor may terminate the Contract if the Work
is stopped for a period of 30 days through no act or fault of the
Contractor or a Subcontractor, Sub-subcontractor or their
agents or employees or any other persons performing portions
of the Work under contract with the Contractor, for any of the
following reasons:

.1 issuance of an order of a court or other public author-
ity having jurisdiction;

2 anactof government, such as a declaration of national
emergency, making material unavailable;

.3 because the Architect has not issued a Certificate for
Payment and has not notified the Contractor of the
reason for withholding cestification as provided in
Subparagraph 9.4.1, or because the Owner has not
made payment on a Certificate for Payment within
the time stated in the Contract Documents;

4 if repeated suspensions, delays or interruptions by the
Owner as described in Paragraph 14.3 constitute in
the aggregate more than 100 percent of the total num-
ber of days scheduled for completion, or 120 days in
any 355-day period, whichever is less; or

5 the Owner has failed to furnish 1o the Contractor
promptly, upon the Contractor’s request, reasonable
evidence as required by Subparagraph 2.2.1.

14.1.2 If one of the above reasons exists, the Contractor nuy,
upon seven additional days’ written notice to the Owner and
Architect, terminate the Contract and recover from the Owner
payment for Work executed and for proven loss with respect
1o materials, equipment, tols, and construction equipment
and machinery, including reasonable overhead, profit and
damages.

14.1.3 If the Work is stopped far a period of 60 days through
no act or flt of the Contractor or a Subcontractor or their
agents or employees or any other persons performing portions
of the Work under contract with the Contractor beciuse the
Owner has persistently failed to fulfill the Owner's obligations
under the Contract Documents with respect to matters impor-
tnt to the progress of the Work, the Contractor may, upon
seven additional days’ written notice to the Owner and the
Architect, terminate the Contract and recover from the Owner
as provided in Subparagraph 14.1.2.

14.2 TERMINATION BY THE OWNER FOR CAUSE
14.2.1 The

Contractor:

Owner nuy  terminate the  Contract i the

A persistently or repeatedly refuses or fails to supply
enough properly skilled workers or proper materials;

.2 fails to make payment to Subcontractors for materials
or labor in accordince with the respective agreements
between the Contractor and the Subcontractors;

.3 persistently disregards kaws, ordinances, or rules, reg-
ulations or orders of @ public authority having juris-
diction; or

4 otherwise is guilty of substantial breach of a provision
of the Contract Documents.,

14.2.2 When any of the ahove reasons exist, the Owner, upon
certification by the Architect that sufficient ciuse exists to jus-
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tify such action, may without prejudice to any other rights or
remedies of the Owner and after giving the Contractor and the
Contractor’s surety, if any, seven days’ written notice, termi-
nate employment of the Contractor and may, subject to any
prior rights of the surety:

-1 take possession of the site and of all materials, equip-
ment, tools, and construction equipment and machin-
ery thereon owned by the Contractor; —— =+ _

.2 accept assignment of subcontracts pursuant to Para-
graph 5.4; and

3 finish the Work by whatever reasonable method the
Owner may deeru expedient.

14.2.3 When the Owner terminates the Contract for onie of the
reasons stated in Subparagraph 14.2.1, the Contractor shall not
he entitled to receive further payment until the Work is
finished.

14.2.4 If the unpaid balance of the Contract Sum exceeds costs
of finishing the Work, including compensation for the Archi-
tect’s services and expenses made necessary thereby, such
excess shall be paid to the Contractor. If such costs exceed the
unpaid balance, the Contractor shall pay the difference to the

Owner. The amount to he paid to the Contractor or Owner, as
the case may he, shall be certified by the Architect, upon appli-
cation, and this obligation for payment shall survive termina-
tion of the Contract.

14.3 SUSPENSION BY THE OWNER
FOR CONVENIENCE

14.3.1 The Owner may, without cause, order the Contriactor in
writing to suspend, delay or interrupt the Work in whole or in
part for such period of time as the Owner may determine,

14.3.2 An adjustment shall be made for increases in the cost of
performance of the Contract, including profit on the increased
cost of performance, caused by suspension, delay or interrup-
tion. No adjustment shall be made to the extent:

.1 that performance is, was or would have been so sus-
pended, defayed or interrupted by another cause for
which the Contractor is responsible; or

.2 that an equitable adjustment is made or denied under
another provision of this Contract.

14.3.3 Adjustments made in the cost of performance may have
a mutually agreed fixed or percentage fee.
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SUMMARY OF CONTRACTING ARRANGEMENTS

Excerpted from: Papageorge, Thomas E., Risk Management for
Building Professionals (Kingston, MA: R. S. Means Company
Inc., 1988), p. 144.
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SUMMARY OF BASIC CONTRACT TYPES

Excerpted from: Papageorge, Thomas E., Risk Management for
Buildi Prof . ]

(Kingston, MA: R. S. Means Company
Inc., 1988), p. 160.
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RISKS ASSOCIATED WITH CONTRACT TYPE

Excerpted from: Papageorge, Thomas E., Risk Management for
Building Professionals (Kingston, MA: R. S. Means Company

Inc., 1988), p. 161.
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